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Abstract 
Current and recently proposed American Bar Association 
(ABA) standards regarding students’ bar passage rates have a 
significant disparate impact on states that have adopted difficult 
bar examination passage standards (the Multistate Bar Exam 
(MBE cut scores). Many scholars have demonstrated that the 
 ABA bar passage standards have a negative impact on 
diversity in the bar by discouraging law schools from enrolling 
large numbers of minority students, who have, traditionally, 
performed below state mean in passage rates on the exam. This 
study presents a new and supplemental standard for the ABA to use 
in monitoring student outcome measures and law schools’ quality 
of instruction: a comparison of law schools’ mean MBE scores in 
relation to the national mean MBE score. This new metric levels the 
playing field among all law schools irrespective of state MBE cut 
scores, provides an incentive to increase diversity in the bar, and 
provides significant consumer protection. 
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I. Introduction 
The American Bar Association (ABA) Council of the Section of 
Legal Education and Admission to the Bar’s 2016–2017 proposed 
modification of ABA Standard 316, or bar passage standard, was 
recently rejected by the ABA House of Delegates after many 
opponents demonstrated the modification’s probable impact on 
diversity.1 Many law schools with highly diverse student 
populations would have had great difficulty meeting the proposed 
75% bar passage’s two-year standard.2 Several opponents have 
further demonstrated that the proposed bar passage standard 
would have a severe and disproportionate impact on law schools in 
states like California that have significantly higher bar passage 
standards that include Multistate Bar Examination (MBE), which 
cut scores higher than the national mean cut score.3 
                                                                                                     
 1. See Karen Sloan & Celia Ampel, ABA Rejects Tougher Bar Passage Rule 
for Law Schools, NAT’L L.J. (Feb. 6, 2017), http://www.law.com/nationallaw 
journal/almID/1202778545389/?slreturn=20171013120923 (describing the effects 
of testimony given at the ABA’s midyear meeting by law school deans and 
diversity advocates opposing the proposed measure to modify ABA Standard 316) 
(on file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 2. See, e.g., Notice and Comment Archive, ABA, https://www.americanbar. 
org/groups/legal_education/resources/notice_and_comment/notice_comment_arc
hive.html (last visited Nov. 24, 2017) [hereinafter Notice and Comment Archive] 
(providing access to many empirical analyses in opposition to proposed Standard 
316) (on file with the Washington & Lee Journal of Civil Rights & Social Justice); 
see id. (referring to the statistic that “minorities on average score lower on the 
Law School Admissions Test, which is often viewed as a predictor of future bar 
exam performance”). 
 3. See Sloan & Ampel, supra note 1 (noting that the overall bar pass rate in 
California has “plummeted” over the last three years, which puts law schools in 
California at risk of losing their ABA accreditations).  
6 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
It is critical that the ABA promulgate a way to measure 
student outcome that does not needlessly decrease diversity in the 
bar. For instance, according to the United States Census, the 
percentage of Hispanics in California increased from 32.4% in 2000 
to 37.6% in 20104 and comprised 38.9% of the California population 
in 2016.5 According to the California State Bar Association, 
Hispanics comprised 3% of California’s attorneys in 1991, 3.7% in 
2001, and 3.8% in 2006.6 In 2011, the most recent survey, 
Hispanics comprised only 4.2% of California attorneys.7 There are 
currently 189,187 attorneys licensed to practice law in California.8 
But, based on the 2011 survey results, only 7,837, or 4.2%, are 
Hispanic attorneys despite the fact that there are approximately 
14,013,719 Hispanics living in California.9 In 2003, Hispanics 
composed the largest group of individuals that were served by at 
                                                                                                     
 4. SHARON R. ENNIS ET AL., U.S. DEP’T OF COMMERCE, ECON. AND STATISTICS 
ADMIN., U.S. CENSUS BUREAU, THE HISPANIC POPULATION: 2010 at 6 (2011) (citing 
U.S. CENSUS BUREAU, CENSUS 2000 SUMMARY FILE 1 (2001); U.S. CENSUS BUREAU, 
2010 CENSUS SUMMARY FILE 1 (2011)). 
 5. Race and Hispanic Origin Statistics for California, U.S. CENSUS BUREAU, 
https://www.census.gov/quickfacts/fact/table/CA/RHI725216#viewtop (last visited 
Dec. 4, 2017) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 6. See HERTZ RESEARCH, FINAL REPORT OF RESULTS, MEMBER SERVICES 
SURVEY 12 (2006) (providing the demographic makeup of the California State Bar); 
see also RICHARD HERTZ CONSULTING, FINAL REPORT, CALIFORNIA BAR JOURNAL 
SURVEY 4 (2001) (indicating that the growth in California State Bar membership 
among Hispanics from 1991 to 2001 was smaller than the growth rate among 
Asians). 
 7. See HERTZ RESEARCH, SUMMARY RESULTS, SURVEY OF MEMBERS OF THE 
STATE BAR OF CALIFORNIA 8 (2011) [hereinafter HERTZ RESEARCH] (indicating the 
percentage of California State Bar members amongst the 1,820 survey 
respondents that categorized their “ethnic or racial background” as 
“Latino/Hispanic”); but see HERTZ RESEARCH, SUMMARY RESULTS, SURVEY OF 
MEMBERS OF THE STATE BAR OF CALIFORNIA 10 (2011) (explaining that “the margin 
of sampling error would be approximately plus or minus three percent, with a 
confidence level of 95 percent,” and that “[t]he margin of sampling error for 
subgroups of respondents is higher than it is for the overall results”). 
 8. See Licensee Demographics, ST. B. CAL., https://members.calbar.ca.gov/ 
search/demographics.aspx (last visited Dec. 4, 2017) (providing the population of 
active attorneys that are licensed members of California bar) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice). 
 9. See ENNIS ET AL., supra note 4 (listing the Hispanic or Latino population 
for California as found in the 2010 census). 
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least one form of low income access to justice programs in 
California, with 39% accessing these services.10 
This Article presents several new empirical analyses 
demonstrating the fundamental unfairness of using the ABA’s one-
size-fits-all bar passage standard for accreditation and proposes 
the addition of a new and alternative standard that better balances 
the ABA’s complimentary goals of consumer protection, quality 
legal education, and increased diversity in the bar: At least 75% of 
a law school’s graduates in a calendar year who sat for a bar 
examination must have either passed a bar examination 
administered [within four years] of their date of graduation,11 or 
the law school’s mean MBE score must be within “X” standard 
deviations from the national mean MBE score for three out of the 
last five years.12 
The appropriate “X” standard deviation from the national 
MBE mean will be determined after the ABA compiles sufficient 
data on the annual MBE mean scores for each ABA law school in 
each state. Although some states, such as California, already 
compile MBE score data for all in-state law schools,13 as of 
                                                                                                     
 10. See CTR. FOR FAMILY, CHILDREN & THE COURTS, ADMIN. OFFICE OF THE 
COURTS, JUDICIAL COUNCIL OF CAL., EQUAL ACCESS FUND: A REPORT TO THE 
CALIFORNIA LEGISLATURE 54 (2005) (noting that Hispanics or Latinos are the 
largest group served by partnership projects, which are self-help centers staffed 
by attorneys “generally available to provide assistance to persons with limited or 
no reading and writing proficiency and to persons with limited or no English 
language proficiency”).  
 11. Although I do not agree with the ABA legal education council’s 75% in 
two years rule and have written several empirical analyses that demonstrate how 
that standard will reduce diversity in bar in states with high MBE cut scores, I 
propose an alternative standard of 75% in four years rather than the current ABA 
Standard 316 of 75% in five years. See Notice and Comment Archive, supra note 
2 (providing links to author’s empirical research in opposition to the 75% in two-
year rule). 
 12. See 2015 Statistics, B. EXAMINER, 39 (Mar. 2016), http://www.ncbex.org/ 
assets/media_files/Bar-Examiner/articles/2016/BE-March2016-2015Statistics. 
pdf (using a shaded map of the United States to indicate which states use and do 
not use the MBE, showing that Louisiana is the only state that does not use the 
MBE and indicating that Louisiana’s first time passage rate is 69%) (on file with 
the Washington & Lee Journal of Civil Rights & Social Justice); see also 
Managing Director’s Guidance Memo, ABA SEC. OF LEGAL EDUC. & ADMISSIONS TO 
THE B. 1 (Aug. 2016) (emphasis added) (indicating that the score standard 
proposed conforms with ABA standard 316). 
 13. See Letter from William Patton, Professor Emeritus, Whittier Law 
School; Assistant Vol. Professor, UCLA David Geffen School of Medicine, 
8 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
February 2017, the National Conference of Bar Examiners (NCBE) 
will supply all ABA law schools with that MBE data.14 Setting the 
appropriate standard deviation is a policy issue based upon the 
ABA’s decision regarding students’ minimal acceptable mean MBE 
scores as a proxy for attorney competency and the quality of law 
schools’ program in legal education.15 
Assume, for example, that in our hypothetical sample there 
are ten law schools. School I has a mean 2017 MBE score of 160.0, 
School II 155.0, School III 152.5, School IV 148.5, School V 145.0, 
School VI 139.5, School VII 135.5, School VIII 134.0, School IX 
133.0, and School X 132.0. The mean of all ten schools would be 
143.5. A standard deviation from that 143.5 mean is 10.14. 
Therefore, under a “one standard deviation rule,” any school with 
a mean 2017 MBE score below 133.36 would fail to meet the annual 
national mean MBE score. In this example, Schools IX and X 
scored below 133.36 and would be considered out of compliance for 
2017. Since two out of the ten schools are out of compliance, there 
is a 20% failure rate under the proposed ABA standard. The ABA 
may determine that a much lower failure rate provides sufficient 
consumer protection. In order to inform our discussion, we must 
first determine how many standard deviations from the mean the 
ABA standard should employ. To do this we first need to first 
obtain from the NCBE the annual MBE mean scores for each ABA 
approved law school. With those numbers, one can determine 
whether the curve is bell-shaped or non-bell shaped. If the curve is 
bell shaped, then under a “within 2 standard deviations from the 
national mean MBE score” it is expected that 95% of ABA approved 
                                                                                                     
Department of Psychiatry, to the Comm. of Bar Exam’r of the State Bar of Cal., 
Request for State Bar Records (Jan. 6, 2017) [hereinafter Letter for State Bar 
Records from William Patton] (requesting information on California law schools’ 
bar examination results from 2005–2015 contained in “Supplemental Statistics 
Report”) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 14. See Letter from Erica Moeser, President, Nat’l Conference of Bar 
Exam’rs, to Law Sch. Deans (Aug. 31, 2016) (“[W]e [NCBE] will be releasing 
information to the jurisdictions that will show the national percentile into which 
individual examinees fall in each of the seven MBE subjects . . . [and] the decision 
about whether to release this information to examinees belongs to the 
jurisdictions.”) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 15. See generally Jurisdictions Administering the MBE, NAT’L CONF. B. 
EXAMINERS, http://www.ncbex.org/exams/mbe/ (last visited Dec. 4, 2017). 
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law schools will meet that standard annually, and if a “within 3 
standard deviations from the national mean MBE score” is used 
then 99.7% of schools would meet the standard. However, there is 
a chance that individual ABA schools’ mean MBE scores will not 
fall on a bell-shaped curve. In that case, an alternative called the 
“Chebyshevʼs Rule or Theorem”16 would be used to determine the 
number of standard deviations from the norm to calculate the 
appropriate ABA standard. Under the “Chebyshev’s Rule it may 
require a modification of the standard deviation chosen.17 If so, the 
ABA could easily modify the standard deviation from that mean. 
For instance, if a standard deviation of 1.1 were used (11.16), or a 
required mean score of 132.34, only School X would violate the 
standard and only 1 in 10 schools, or 10% would be out of 
compliance for 2017. Because under the proposed ABA standard a 
law school is only out of compliance if it fails to achieve the annual 
mean MBE score in three out of the last five years,18 none of the 
ten law schools in the sample would lose ABA accreditation based 
solely on its failure to meet the 2017 national mean MBE score. 
Part I of this Paper discusses the benefits of including the 
national mean MBE score as a proxy for determining whether ABA 
accredited law schools are truly providing students with an 
education sufficient to enable them to pass the state bar 
examination. Part II presents an empirical analysis of four 
California ABA accredited law schools that admit a high 
percentage of minority law students and that have frequently 
scored in the bottom quarter of California ABA law schools on the 
California bar examination.19 The study demonstrates that those 
                                                                                                     
 16. See generally B.G. AMIDAN ET AL., DATA OUTLIER PROTECTION USING 
CHEBYSHEV THEOREM (Apr. 2005), https://www.researchgate.net/publication/ 
224624985_Data_outlier_detection_using_the_Chebyshev_theorem (on file with 
the Washington & Lee Journal of Civil Rights & Social Justice). 
 17. See generally id. 
 18. See ABA Standards and Rules of Procedure for Approval of Law Schools 
2016–2017, 2016 ABA SEC. L. EDUC. & ADMISSIONS TO B. 24 (2017), https://www. 
americanbar.org/content/dam/aba/publications/misc/legal_education/Standards/
2016_2017_aba_standards_and_rules_of_procedure.authcheckdam.pdf 
[hereinafter ABA Standards and Rules of Procedure] (stating that a law school’s 
bar pass rate is sufficient when 75% students pass the bar in three out of five 
years) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 19. See infra Part III. (demonstrating that California law schools admit a 
high percentage of minority law students and that those students generally score 
10 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
four law schools’ students usually meet or exceed the national 
mean MBE score.20 Part III demonstrates the need to have a two-
part student outcome model, as only using a standard deviation 
from the national mean will impact some law schools with very 
high minority/ethnic populations who score lower than the 
national mean MBE score,21 but who nonetheless pass the bar 
examination. Part IV discusses new empirical evidence that 
demonstrates the current and the Council’s rejected proposed bar 
passage standards disproportionately impact law schools that 
provide students with lower entering LSAT and GPA’s a “value-
added” education defined as performance that meets or exceeds the 
annual national mean MBE score. This new empirical study 
compares California ABA law schools with several New York law 
schools in terms of students’ entering credentials and their bar 
passage rates.22 Part V presents several empirical studies that 
demonstrate the devastating impact on diversity in the legal 
profession if the ABA substantially increases its bar examination 
standards similarly to the Council’s recent rejected proposal. 
Finally, Part VI presents a blueprint for obtaining the evidence 
needed to determine the appropriate standard deviation from the 
national mean MBE score that will protect the public by 
demonstrating law student competency, ensure that student 
consumers receive a quality legal education, and permit an 
increase in attorney diversity. In addition, prospective law student 
consumers will have sufficient information regarding each law 
schools’ mean MBE score to determine whether attending a 
particular law school meets that student’s goal of practicing in any 
particular state.23 
                                                                                                     
lower than other California law students on the bar).  
 20. See infra Part III.  
 21. See infra Part IV. (showing that schools with high minority populations 
generally have a lower mean MBE score than other schools). 
 22. See infra Part V. (comparing the results of California and New York law 
school student’s admission statistics to their bar passage rates). 
 23. See infra Part V. (explaining how the purposed method will help law 
students choose their school by not disincentivizing schools in states with higher 
MBE cut scores).  
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II. The Bar Examination Landscape Is Radically Changing, and a 
New Standard for Judging Law Students’ Competency that Levels 
the Playing Field Among All ABA Law Schools Must Be 
Promulgated 
Until recently, state bar examinations differed greatly in 
structure and in content.24 It was impossible for the ABA to 
promulgate a student competency outcome standard that 
compared all law schools using a single measure. The historical 
student competency proxy chosen by the ABA included law schools’ 
bar passage rates, as that data was easily obtained and reported.25 
The problem, of course, was that bar examination passage rates 
were principally determined by the “cut scores” chosen by state 
supreme courts and state bar associations26 rather than a 
comparative assessment of students to a national standardized 
examination like in Medical School accreditation.27 The radical 
                                                                                                     
 24. See Roger M. Jarvis, An Anecdotal History of the Bar Exam, 9 GEO. J. 
LEGAL ETHICS 359 (1996) (providing a history of the bar examination in the United 
States); see also Michael K. McChrystal, Legitimizing Realities: State-Based Bar 
Admission, National Standards, and Multistate Practice, 3 GEO. J. LEGAL ETHICS 
533 (1990) (“States differ in their application of criteria in that they sometimes 
apply the same criterion with differing rigor.”); see also Dorothy E. Finnegan, 
Raising and Leveling the Bar: Standards, Access, and the YMCA Evening Law 
Schools, 1890-1940, 55 J. LEGAL EDUC. 208, 227 (2005) (explaining how prior to 
the ABA gaining authority, some states permitted students “gain admittance to 
the bar by right of their graduation”). 
 25. See Publications and Research, NAT’L CONF. B. EXAMINERS, http:// 
www.ncbex.org/publications/ (last visited Dec. 4, 2017) (providing various links to 
publications and statistics of past examinations) (on file with the Washington & 
Lee Journal of Civil Rights & Social Justice). 
 26. See Gary S. Rosin, Unpacking the Bar: Of Cut Scores and Competence, 
32 J. LEGAL PROF. 67, 68 (2008) (“[I]n the summer 2001 bar exams, minimum 
passing scores (cut scores) set by the states ranged from 119.2 in Puerto Rico to 
150 in Nevada out of 200.”). 
 27. See generally Liaison Committee on Medical Education (LCME), ASS’N 
AM. MED. C., https://www.aamc.org/members/osr/committees/48814/reports_ 
lcme.html (last visited Dec. 4, 2017) (indicating the Liaison Committee of Medical 
Examiners is the sole body authorized by the U. S. Department of Education to 
accredit programs in the U.S. leading to the M.D. degree) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice); see generally Bulletin 
Information, U.S. MED. LICENSING EXAMINATION, http://www.usmle.org (last 
visited Dec. 4, 2017) (describing that all medical students in the United States 
take the same objective Step 1 general board examination, and the United States 
Medical Licensing Examination score has a minimum passing score that is 
accepted by all state medical licensing organizations in the United States) (on file 
12 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
difference in states’ bar examination passage “cut scores” 
continues today, and according to the NCBE the current MBE cut 
scores range from 129 (Wisconsin) to 145 (Delaware), and the 
national mean cut score is 134.28 State bar examination passing 
“cut scores” are sometimes promulgated without significant 
empirical analysis.29 For instance, recently “responding in an 
Assembly Judiciary Committee hearing, [California] State Bar 
executive director Elizabeth Rindskopf Parker said there was ‘no 
good reason’ for California’s higher standard.”30 I believe that the 
data discussed in Sections III, IV, and V, demonstrates that a one-
size-fits all bar examination ABA passage rate unfairly places law 
schools in jurisdictions with very high cut scores at a serious 
disadvantage in relation to all other ABA law schools. It also 
provides an incentive for those high cut score law schools to limit 
access to the bar for students, including many Black and Hispanic 
students, who have lower LSAT/GPA scores, but who have a 
probability of passing a bar examination in almost every state. It 
is important to remember that the current ABA bar passage 
standard does not require a specific bar passage rate based on 
students’ in-state bar examination passage rates, but permits 
                                                                                                     
with the Washington & Lee Journal of Civil Rights & Social Justice). 
 28. Erica Moeser & Claire J. Guback, Comprehensive Guide to Bar 
Admission Requirements 2017, ABA SEC. L. EDUC. & ADMISSIONS TO B. 
COMPREHENSIVE GUIDE TO B. ADMISSION REQUIREMENTS 30–31 (Erica Moeser & 
Claire J. Guback eds., 2017), http://www.ncbex.org/pubs/bar-admissions-guide 
/2017/index.html#p=42 (on file with the Washington & Lee Journal of Civil Rights 
& Social Justice). 
 29. See David Faigman, Message from Dean Faigman: Bar Examination 
Pass Line, U.C. HASTINGS L. S.F. (Aug. 14, 2017), http://www.uchastings.edu/news 
/articles/2017/08/bar-exam-pass-line.php (“State bar examination passing ‘cut 
scores’ are sometimes promulgated without significant empirical analysis.”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 30. William Voguer, California Law School Deans Push Back at the Bar 
Exam, FINDLAW (Feb. 23, 2017, 5:57 AM), http://blogs.findlaw.com/greedy_ 
associates/2017/02/california-law-school-deans-push-back-at-the-bar-exam.html 
(on file with the Washington & Lee Journal of Civil Rights & Social Justice); see 
also Dennis Scuzzy & Nancy Johnson, Beyond the Cut Score: Piercing the Veil of 
the California Bar Exam’s Validity, RECORDER (Feb. 28, 2017), http://www.the 
recorder.com/printer friendly/id=1202780183297 (providing context for Elizabeth 
Rinds Kopf Parker’s quote) (on file with the Washington & Lee Journal of Civil 
Rights & Social Justice). 
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schools to cumulate their students’ bar passage rates from all state 
bar exams.31 
I believe that we are now in a transitional bar examination 
period. Almost all states’ bar examinations continue to become 
more similar.32 Today, twenty-five states have adopted the 
Uniform Bar Examination (UBE) and most of the other states have 
bar exams have an almost identical format, which includes: (1) the 
MBE, that includes 200 multiple-choice questions written by the 
NCBE; (2) an essay portion written by either the state bar or the 
NCBE; and (3) a performance section written either by the state 
bar or the NCBE.33 The MBE is the single common component of 
bar testing that is shared by all state bar examinations except 
Louisiana.34 Unlike in the past, the United States now has 
objective tests to measure law students’ competency, and virtually 
all law students attending all accredited law schools in the nation 
must take.35 There is no longer the need to only use bar 
examination passage rates as the sole proxy for judging law 
students’ competency and law schools’ quality of instruction. 
Abandoning bar examination passage rates and only adopting a 
national mean MBE standard will detrimentally affect diversity in 
                                                                                                     
 31. See ABA Standards and Rules of Procedure, supra note 18 (“[T]he school 
must report bar passage results from as many jurisdictions as necessary to 
account for at least 70 percent of its graduates each year, starting with the 
jurisdiction in which the highest number of graduates took the bar exam and 
proceeding in descending order of frequency.”). 
 32. See generally Erica Moeser, President’s Page, 85 B. EXAMINER NO. 3, 4 
(Sept. 2016), http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_ files%2 
FBarExaminer%2Farticles%2F2016%2FBE-PresidentPage-850316.pdf 
(explaining the growth of states administering the same Uniform Bar 
Examination) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 33. See id. (“What seemed very unlikely, if not impossible, in 1995 has now 
flowered into reality, with 25 jurisdictions having adopted the UBE.”); see also 
Dianne F. Bosse, A Uniform Bar Examination: The Journey From Idea To Tipping 
Point, 85 B. EXAMINER NO. 3, at 19, 23 (Sept. 2016), http://www.ncbex.org/ 
pdfviewer/?file=%2Fassets%2Fmedia_files%2FBarExaminer%2Farticles%2F201
6%2FBE-Bosse-850316.pdf (stating that twenty-five jurisdictions have adopted 
the UBE) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 34. See Louisiana Jurisdiction Information, NAT’L CONF. B. EXAMINERS, 
http://www.ncbex.org/jurisdiction-information/jurisdiction/la (last visited Dec. 3, 
2017) (showing Louisiana does not require the MBE) (on file with the Washington 
& Lee Journal of Civil Rights & Social Justice). 
 35. See generally Moeser, supra note 32; see generally Bosse, supra note 33. 
14 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
law schools, located in states with lower bar passage cut scores, 
such as Atlanta John Marshall whose students usually perform 
below the national mean MBE score,36 but who pass the Georgia 
bar examination at very high rates and become productive 
members of the bar.37 In order to level the playing field among law 
schools in different states, my proposal is to use the national mean 
MBE score, creating an ABA Standard that can be met either by 
demonstrating a particular bar passage rate or a successful mean 
MBE scoring pattern.  
Some may object to placing so much emphasis on MBE scores 
in formulating an ABA student bar examination outcome measure. 
They allege that the MBE is as biased against women and 
minorities as are similar multiple-choice examinations such as the 
MCAT and LSAT.38 The NCBE has admitted that women and 
                                                                                                     
 36. See Georgia Bar Admission Statistics, GA. OFF. B. ADMISSIONS, https:// 
www.gabaradmissions.org/georgia-bar-examination-statistics (last visited Dec. 3, 
2017) (detailing the MBE average scores and first-time bar passage rates for 
Georgia law school students taking the Georgia Bar over the past ten years) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 37. See Alumni Awards and Honors, ATLANTA’S JOHN MARSHALL L. SCH., 
http://www.johnmarshall.edu/alumni-and-friends/alumni-awards-and-honors/ 
(last visited Dec. 3, 2017) (listing various prestigious alumni who graduated from 
Atlanta’s John Marshall Law School) (on file with the Washington & Lee Journal 
of Civil Rights & Social Justice). 
 38. See Dwight Davis et. al., Do Racial and Ethnic Group Differences in 
Performance on the MCAT Reflect Test Bias?, 88 ACAD. MED. 593 (2013) 
(discussing bias and/or predictability of the MCAT); see also Vernellia R. Randal, 
The Misuse of the LSAT: Discrimination Against Blacks and Other Minorities in 
Law School Admissions, 80 ST. JOHN’S L. REV. 107 (2006) (debating the bias and 
predictability of the LSAT); see also Alex M. Johnson, Jr., Knots in the Pipeline 
For Prospective Lawyers of Color: The LSAT is Not the Problem and Affirmative 
Action Is Not the Answer, 24 STAN. L. & POL’Y REV. 379 (2013) (looking at how the 
race of students sitting for the LSAT as well as other factors has created a need 
to increase the number of diverse and underrepresented individuals in law 
school); see also Scott Johns, Testing the Testers: The National Conference of Bar 
Examiner’s LSAT Claim and a Roller Coaster Bar Exam Ride, 35 Miss. C. L. Rev. 
436 (2017) (explaining how student’s LSAT score corresponds with their bar exam 
score); see also Katherine L. Vaughns, Towards Parity in Bar Passage Rates and 
Law School Performance: Exploring the Sources of Disparities Between Racial and 
Ethnic Groups, 16 T. MARSHALL L. REV. 425, 431 (1991) (studying the low passage 
bar examination passage rates of minorities and whether intervention programs 
are effective); see also Leslie G. Espinoza, The LSAT: Narratives and Bias, 1 AM. 
U. J. GENDER & L. 121 (1993) (discussing how “only through the exposure and 
disclosure of standardized tests that true eradication of bias can occur”); see 
generally Mohammadreza Hojat et. al., Close But No Bananas: Predicting 
Performance, 75 ACAD. MED. S28 (2000); see generally Clara A. Callahan et. al., 
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minorities perform worse on the MBE than white males.39 Susan 
M. Case, one of the NCBE’s psychometricians, found that “men 
outperform women on the MBE by about 5 points, which is about 
1/3 of a standard deviation . . . .”40 The NCBE’s study of the 2005 
and 2006 New York bar examination demonstrated a significant 
gender difference on the MBE score results.41 The MBE mean for 
men was 635.72 and 614.60 for women.42 The NCBE has also 
stated that Hispanic and Black test takers perform lower on the 
MBE, but the NCBE has determined that lower scores are 
predicted by objective non-biased factors such as minority 
students’ lower LSAT and LGPA performance, indicating that 
“[m]inority performance on the MBE is not materially better or 
worse than it is on other portions of the bar examination.”43 The 
                                                                                                     
The Predictive Validity of Three Versions of the MCAT in Relation to Performance 
in Medical School, Residency, and Licensing Examinations: A Longitudinal Study 
of 36 Classes of Jefferson Medical College, 85 ACAD. MED. 980 (2010); see generally 
Clara A. Callahan et. al., The Predictive Validity of Three Versions of the MCAT 
in Relation to Performance in Medical School, Residency, and Licensing 
Examinations: A Longitudinal Study of 36 Classes of Jefferson Medical College, 
85 ACAD. MED. 980 (2010); see generally Tyrone Donnon, The Predictive Validity 
of the MCAT for Medical School Performance and Medical Board Licensing 
Examinations: A Meta-Analysis of the Published Research, 82 ACAD. MED. 100 
(2007). 
 39. See Susan M. Case, Men and Women: Differences in Performance on the 
MBE, 75 B. EXAMINER, 44 no.2 (May 2006), http://www.ncbex.org/pdfviewer/?file= 
%2Fassets%2Fmedia_files%2FBarExaminer%2Farticles%2F2006%2F750206-
Testing.pdf (“[I]n this case, that men outperform women by about 1/3 of an SD.”) 
(on file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 40. Id. 
 41.  MICHAEL KANE ET AL., NEW YORK BAR EXAMINATION PERFORMANCE IN 
FEBRUARY AND JULY 2006 FOR CANDIDATES FAILING FOR THE FIRST TIME IN JULY 
2005, at 2 (July 9, 2007), https://www.nybarexam.org/press/ncberep2.pdf 
(examining and comparing the bar passage rates based on several factors, such 
as gender) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 42. Id. at 44. 
 43. Id. at 5; see also Erica Moeser, President’s Page, 85 B. EXAMINER, no. 2, 
at 4, 7 (June 2016), http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_ 
files%2FBar-Examiner%2Farticles%2F2016%2F850216-BE-June2016-PresidentsP 
age.pdf (indicating that the NCBE has consistently stated that the MBE is 
“trustworthy” and that there is a “correlation between the performance on the 
Law School Admission Test (LSAT) and performance on the MBE” and a 
correlation between law school rank and the bar examination) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice); see also Mark A. 
Albanese, The July 2014 MBE: Rogue Wave or Storm Surge?, 84 B. EXAMINER, no. 
2, at 35, 43 (June 2015), http://www.ncbex.org/pdfviewer/?file=%2 Fassets%2F 
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NCBE found that in a study of repeat takers on the New York bar 
examination that Black test takers’ MBE scores only increased an 
average of 4.8 points compared to the all takers repeater increase 
of fifteen points.44 Stephen P. Klein (“Klein”), a psychometrician 
who has worked with the NCBE and state bar associations for 
decades, concurs with the NCBE conclusion that the MBE is not 
racially biased, but rather reflects differences in students’ LSAT 
and LGPA statistics.45 Critics have argued that other data 
demonstrates that the NCBE and Klein conclusions regarding the 
correlation between LSAT, LGPA, and the MBE is erroneous and 
have demonstrated that increases in MBE scores and bar passage 
rates have occurred even when students’ LSAT scores decreased.46  
                                                                                                     
media_files%2FBar-Examiner%2Farticles%2F2015%2F840215TestingColumn. 
pdf (discussing generally the relationship between LSAT and MBE scores) (on file 
with the Washington & Lee Journal of Civil Rights & Social Justice); see also 
Douglas R. Ripkey & Susan M. Case, A National Look at MBE Performance 
Differences Among Ethnic Groups, 76 B. EXAMINER, no. 3, at 21, 24–25 (Aug. 2007), 
http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2007%2F760307-ripkeyandcase.pdf (explaining how 
“[t]he performance patterns by ethnic group on the LSAT differed somewhat  from  
those  on the MBE”) (on file with the Washington & Lee Journal of Civil Rights & 
Social Justice). 
 44. KANE, supra, note 41, at 44. 
 45. See Stephen P. Klein & Roger Bolus, Are Bar Exam Scores Affected By 
Law School Admission Practices?, GANSK & ASSOCIATES, Oct. 17, 1988 (stating the 
MBE does not promote racial bias); see also Stephen P. Klein, An Evaluation of 
the Multistate Bar Examination: A Report Prepared for the National Conference 
of Bar Examiners, GANSK & ASSOCIATES, Aug. 30, 1982 (concluding that no one 
part of the MBE is particularly easy or difficult for any particular racial group); 
see also Stephen P. Klein, Factors Associated With the Differences in Passing Rate 
Between Anglo and Hispanic Applicants on the New Mexico Bar Examination, 
PROJECT SEAPHE (Jan. 12, 1981), http://www.seaphe.org/pdf/past-bar-research/ 
Factors_Associated_with_the_Difference_in_Passing_Rate.pdf (stating that “at 
most, only a very small amount of the difference in passing rates between Anglo 
and Hispanic applicants . . . is likely attributable to any” racial bias) (on file with 
the Washington & Lee Journal of Civil Rights & Social Justice); see also Stephen 
P. Klein & Roger Bolus, Analysis of July 2004 Texas Bar Exam Results By Gender 
and Racial/Ethnic Group (Dec. 15, 2004), https://lesliebrodie.wordpress.com/ 
2011/10/23/state-bar-of-texas-result-analyses-by-gender-and-race-white-85-asian 
-75-hispanic-60-black-40/ (stating that no section of the Texas bar exam is 
particularly easy or difficult for any racial group) (on file with the Washington & 
Lee Journal of Civil Rights & Social Justice).  
 46. See Nicholas Georgakopoulos, Bar Passage: GPA and LSAT, Not Bar 
Reviews 9–10 (Robert H. McKinney School of Law Legal Studies Research Paper 
No. 2013-30, 2013) (finding that the LSAT is a weak indicator of bar passage and 
that LGPA is the best indicator, the “LSAT is overweighted compared to other, 
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Neither the NCBE nor Klein has discussed another inherent 
bias in the current bar examination. “Selection bias” is defined as 
when “persons receiving treatment . . . systemically differ in 
unmeasured but relevant ways from those who not receive that 
treatment . . . [and] [s]election bias exists only to the extent that 
variables that affect outcomes, or good proxies for them, are not 
included in a model.”47 For instance, a particular testing 
mechanism, such as an oral examination, may assist to level the 
playing field for minority applicants, but that testing component 
may be rejected based on “feasibility” or “the degree to which the 
assessment method selected is affordable and efficient for the 
testing purpose . . . .”48 In one study Klein found that a Black 
student performance on the California bar examination was 
improved when an “oral task” section was added to the exam. On 
the “oral task” section “blacks earned about the same average score 
                                                                                                     
less univariate academic metrics such as a broad view of not only UGPA but 
college quality and college major . . .”); see also Alexia Brunet Marks & Scott A. 
Moss, What Predicts Law Student Success: A Longitudinal Study Correlating Law 
Student Applicant Data and Law School Outcomes, 13 J. EMPIRICAL LEG. STUD. 
205, 256 (2016) (discussing how having a high LSAT score and a low 
undergraduate GPA might not be a significant predictor to high law school 
grades); see also Kathryn Rubino, Surprise! Despite All Expectations To The 
Contrary, Bar Exam Scores Went Up This Year!, ABOVE L. (Sept. 1, 2016, 10:52 
AM), http://abovethelaw.com/2016/09/surprise-despite-all-expectations 
(explaining that even though students’ LSAT scores remained on a downward 
trend, the national mean MBE score increased from 139.9 in July 2015 to 140.3 
in July 2016) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice); see also Paul Caron, July 2016 Bar Exam Scores Rise, But Remain Near 
All-Time Low Amidst Declining LSAT Scores (Sept. 1, 2016), taxprof.typepad. 
com/taxprof_blog/2016/09/merrittmbe-scores-rise-in-2016.html (stating that 
increased preparation by law schools is the most likely cause of rising MBE 
scores) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice); see generally William C. Kidder, The Bar Examination and the Dream 
Deferred: A Critical Analysis of the MBE, Social Closure, and Racial and Ethnic 
Stratification, 29 L. & SOC. INQUIRY 547 (2004) (concluding that “the psychometric 
research sponsored by the National Conference of Bar Examiners consistently 
minimizes and obscures the disparate impact and unfairness of the bar exam for 
people of color”). 
 47. William C. Kidder & Richard O. Lempert, The Mismatch Myth in 
American Higher Education: A Synthesis of Empirical Evidence at the Law School 
and Undergraduate Level 6 (Univ. of Mich. Law Pub. Law & Legal Theory 
Research Paper Series, Working Paper No. 404, 2014). 
 48. John J. Norcini & Danette W. McKinley, Assessment Methods in Medical 
Education, 23 TEACHING & TCHR. EDUC. 239, 240 (2007). 
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as Asians and Latinos . . . .”49 Klein rejected the inclusion of an 
“oral task” section on the California bar due to costs, exam 
security, extended time for score reporting, and reliability.50 
Therefore, the California Bar Examination arguably includes some 
selection bias because it omits oral tasks as a testing method, that 
might close the scoring gap among different racial/ethnic groups, 
and which artificially depresses certain minorities comparative 
bar examination scores.51 
States’ use of MBE scores may further lower minorities’ bar 
examination scores through the bar scaling process.52 The NCBE 
states that since the MBE is consistently more reliable than the 
essay portion of the bar that the essay must be “scaled” to the MBE: 
“Scaling the written scores to the MBE takes advantage of the 
equating done to MBE scores so that MBE scores have a constant 
interpretation across test administrations.”53 The problem is that 
even though scaling does not have an impact on the percentage of 
examinees who fail, the particular examinees that fail will be 
different from those who would fail strictly from the MBE alone.54 
Therefore, scaling together with a state’s determination of the 
weight of the MBE on the grading process may impact which 
students fail the bar examination.55  
                                                                                                     
 49. Stephen Klein & Roger Bolus, Minority Group Performance on the 
California Bar Examination, PR-87-2 GANSK & ASSOCIATES, Dec. 3, 1987, at 8. 
 50. See id. (outlining many ways in which oral tasks contribute to bias on 
the bar exam). 
 51. See id. (stating that oral tasks are not permitted as a testing method on 
the California bar examination). 
 52. See Mark A. Albanese, The Testing Column: Scaling: It’s Not Just for 
Fish or Mountains, B. EXAMINER 83 (Dec. 2014), http://www.ncbex.org/assets/ 
media_files/Bar-Examiner/articles/2014/830414-testingcolumn.pdf (explaining 
how and why written portions of the MBE should be scaled) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice). 
 53. Id. at 50.  
 54. See id. at 55 (“The purpose of scaling raw multiple choice scores is to 
adjust these scores for possible variations in average questions difficulty from one 
exam to the next because most of the questions asked on one exam are not the 
same as those asked on a prior exam.”). 
 55. See id. (“While combining the scaled essay scores with the MBE scores 
will not have an impact on the percentage of examinees who fail, the particular 
examinees who fail will be different from those who would fail strictly from the 
MBE alone.”). 
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Other evidence demonstrates that students’ increases in 
scaled mean essay scores increase more than their scaled mean 
MBE scores on repeat bar examinations.56 In a study of Texas bar 
examination repeat test takers, Klein found a scaled mean essay 
score increase of 8.9 points in students’ second bar exam, but only 
a scaled mean increase of 6.2 points on the MBE.57 There is 
currently no discernable empirical evidence that studies the 
differential mean MBE and essay exam scores among law schools 
in individual states, and no evidence of whether the comparison of 
mean MBE and mean essay scores are different for schools that 
admit a large percentage of minority students. The following study 
analyzes the relative MBE mean and essay mean scores for five 
California ABA law schools that historically have admitted a high 
percentage of racial/ethnic students. 
  
                                                                                                     
 56. See Stephen P. Klein & Roger Bolus, Initial and Eventual Passing Rates 
of July 2004 First Timers, GANSK & ASSOCIATES, June 9, 2006, at 3 (stating that 
the “mean total scores increased with each attempt [of the bar exam], but the 
magnitude of the increase varied between attempts; with the largest differences 
occurring between the last two tries”). 
 57. See id. (demonstrating that an increased mean essay score can increase 
more than a scaled MBE score). 
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TABLE 158 
 
Table 1 demonstrates that the six California ABA law schools 
with the highest percentages of Hispanic and Black law students 
typically score a much higher mean on the Essay section of the 
California Bar Examination than on the MBE section. Although 
Table 1 includes only four administrations of the California Bar 
Examination, these six law schools scored higher means on the 
essay than on the MBE on eighteen out of twenty-four, or 75%, of 
                                                                                                     
 58. William Patton, MBE CALIFORNIA DATA COLLECTION (2016) [hereinafter 
MBE CALIFORNIA DATA COLLECTION] (on file with the author); see also Letter for 
State Bar Records from William Patton, supra note 13 (requesting information on 
California law schools’ bar examination results from 2005–2015 contained in 
“Supplemental Statistics Report”). 
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the administrations of the California bar examination. In addition, 
the examination results for La Verne are surprising, and 
inconsistent, with Klein’s and the NCBE’s research, finding that 
MBE scores are predicted by students’ LSAT scores.59 La Verne 
outscored the other five California ABA law schools on the MBE 
for every administration of the test.60 As demonstrated in Table 2, 
the entering median LSAT scores for La Verne students were lower 
than those of Southwestern, Golden Gate, Whittier, and Western 
State, and only one point higher than those of Thomas Jefferson.61 
The La Verne MBE data adds to the growing research 
demonstrating that there may not be a direct or predictive 
relationship between the LSAT and MBE and bar passage.62 The 
La Verne MBE mean anomaly warrants further investigation to 
determine whether it has identified pedagogical methodologies 
that increase at risk students’ bar examination performance. 
                                                                                                     
 59. See Stephen P. Klein, An Analysis of Possible Variations in Pass/Fail 
Standards on the California Bar Examination, GANSK & ASSOCIATES, Jan. 15, 
1981, at 4 [hereinafter An Analysis of Possible Variations in Pass/Fail 
Standards] (stating that there is “a strong correlation between [students’] MBE 
and essay scores . . .” and “the differences among racial/ethnic groups are just as 
large on the MBE . . . as they are on the essay and Performance sections . . . .”); 
see also Stephen P. Klein, An Evaluation of the Multistate Bar Examination, 
GANSK & ASSOCIATES, Aug. 30, 1982, at 3 (“MBE scores correlate well with scores 
on state developed essay and multiple choice bar examination . . . .”); see also 
Klein, supra note at 49 (stating that “the differences among racial/ethnic groups 
are just as large on the MBE . . . as they are on the essay and Performance 
sections . . . .”); see generally William C. Kidder, The Bar Examination and the 
Dream Deferred: A Critical Analysis of the MBE, Social Closure and Racial and 
Ethnic Stratification, 29 LAW & SOC. INQUIRY 547 (2004) (rebutting both Klein’s 
and the NCBE’s explanations of racial/ethnic disparities on bar examinations). 
 60. See MBE CALIFORNIA DATA COLLECTION, supra note 58 (showing MBE 
scores from 2014–15). 
 61. See ABA Required Disclosures, ABA SEC. LEGAL EDUC. & ADMISSIONS TO 
B., http://www.abarequireddisclosures.org (last visited Dec. 3, 2017) (allowing one 
to search the database and find that the LSAT medians in 2013 were: 
Southwestern 152, Golden Gate 150, Whittier 149, Western State 150, Thomas 
Jefferson 146, and La Verne 147) (on file with the Washington & Lee Journal of 
Civil Rights & Social Justice). 
 62. See generally William C. Kidder, The Bar Examination and the Dream 
Deferred: A Critical Analysis of the MBE, Social Closure and Racial and Ethnic 
Stratification, 29 LAW & SOC. INQUIRY 547 (2004); see generally Deborah J. 
Merritt, Lowell L. Hargens & Barbara F. Reskin, Raising the Bar: A Social 
Science Critique of Recent Increases to Passing Scores on the Bar Exam, 69 UNIV. 
CIN. L. REV. 929 (2001). 
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Even in light of the MBE’s potential differential impact on 
women and minorities, I posit three central reasons for selecting 
the national mean MBE score as an ABA standard for assessing 
law students’ competency and the quality of law school pedagogy. 
First, all jurisdictions, except Louisiana, already use the MBE, and 
it is unlikely that the MBE will be abandoned as a part of bar 
testing.63 Further, the MBE is the only standard currently being 
used by almost every state for determining minimal attorney 
competence, the ultimate goal of attorney licensing testing.64  
Second, if the MBE is biased against women and minorities, 
the proposed ABA standard can correct for that bias by selecting 
the appropriate standard deviation from the national MBE mean 
score as an appropriate accreditation standard.65 If it is recognized 
that inherent in the MBE is both selection bias and performance 
differential, one can peg the standard deviation from the national 
MBE mean sufficiently to effectively mediate for effects that could 
lead some law schools to lower admission rates for diverse student 
populations.66 
Third, although the MBE may detrimentally affect certain 
demographics of students on the bar examination, a national mean 
within “X” standard deviation accreditation standard will provide 
law schools in high MBE cut score states an incentive to increase 
diversity in the admission process.67 As demonstrated, California 
ABA law schools that enroll a high percentage of minority students 
usually score near or above the national mean MBE score.68 Thus, 
                                                                                                     
 63. See To The Legal Community and Interested Members of the Public: 
Request for Comment, SUP. CT. AD HOC COMMITTEE ON UNIFORM B. EXAMINATION 
1 (Oct. 28, 2015), http://www.njcourts.gov /courts/assets/supreme/reports/2015/ 
ube2015.pdf (“The MBE is a multiple choice test consisting of 200 questions 
covering a broad range of topics and is currently administered in all states except 
Louisiana.”) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice).  
 64. See id. (“At this time, 17 jurisdictions have elected to adopt the UBE.”). 
 65. See Espinoza, supra note 38, at 122–23 (stating that evidence of “biased, 
disturbing questions” published in the LSAT information book has been 
documented).  
 66. See An Analysis of Possible Variations in Pass/Fail Standards, supra 
note 59 (discussing the possible reasons for disparities among different groups’ 
MBE scores). 
 67. See id. (noting that the MBE may be biased against certain 
demographics).  
 68. See generally HERTZ RESEARCH, supra note 7 (discussing the racial and 
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adding the national median MBE score as an accreditation 
standard may enhance diversity in the profession in many states 
without sacrificing consumer protection. 
Opponents to my purposed national mean MBE standard will 
probably argue that it does not provide sufficient consumer 
protection for prospective law students because it does not require 
a specific minimum bar passage standard for graduates who take 
the bar examination in the law school’s resident state.69 Although 
the argument that a student should be able to pass the bar in the 
state where he/she attended law school has intuitive appeal, there 
are a number of reasons why such an ABA standard would lead to 
negative consequences.  
First, the current ABA bar passage standard does not require 
a specific passage rate within the state where the law school is 
located, but rather permits law schools to meet the minimum bar 
passage rate by cumulating bar passage among all jurisdictions in 
which students take the bar examination.70 Even the most serious 
law school critics, such as the group Law School Transparency, do 
not demand a specific in-state bar passage percentage. Instead, 
these credits require an education that will provide students the 
ability to pass a bar examination and “[p]rovide a quality education 
that enables bar passage and the successful practice of law.”71 As 
Erica Moeser, President of the NCBE, noted, as more jurisdictions 
adopt the UBE: 
[T]he opportunities for graduates to take the UBE and apply for 
admission in a jurisdiction that has a more benign pass/fail 
line—as jurisdictions are free to choose—will mean that many 
unsuccessful examinees may be able to find a practice home 
without retaking the bar examination.72  
                                                                                                     
ethnic diversity members of the California bar). 
 69. See ABA Standards and Rules of Procedure, supra note 18, at 3 (urging 
the ABA to adopt more stringent requirements for law school accreditation).  
 70. See id. at 24 (“[T]he school must report bar passage results from as many 
jurisdictions as necessary to account for at least 70 percent of its graduate search 
year, starting with the jurisdiction in which the highest number of graduates took 
the bar exam and proceeding in descending order of frequency.”).  
 71. Theory of Action, L. SCH. TRANSPARENCY, http://www.lawschool 
transparency.com/who_we_are/theory_of_action/#accountability (last visited Dec. 
4, 2017) (on file with the Washington & Lee Journal of Civil rights & Social 
Justice). 
 72. Moeser, supra note 32, at 4, 6. 
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In addition, this proposal requires each law school to submit its 
annual mean MBE scores to the ABA for publication in the ABA’s 
Standard 509 reports that currently provide prospective students 
information about admission statistics, bar passage rates, 
employment, and attrition.73 Student consumers will thus have 
information to decide whether to attend a school where the student 
may not pass the in-state bar on the first attempt, but which will 
provide the student a quality education that enables bar passage 
in one the student’s other target states within which to practice 
law.74 This Paper rejects opponents’ paternalistic argument that 
we simply cannot trust prospective law students to make good 
pedagogical decision even when armed with sufficient information 
about a law school’s admission requirements, attrition rates, bar 
passage percentages, mean MBE scores, and employment data.  
Second, the ABA like other national professional accreditors 
should apply a uniform standard to all diploma granting 
institutions, stating that “law should join every other profession in 
bringing uniformity to its testing for entry-level licensure while 
leaving the matter of actual licensing decisions to the states.”75 The 
following example illustrates the absurdity of an ABA standard 
that is set to individual state licensing decisions.76 In 2003, the 
                                                                                                     
 73. See 2017–2018 Standards and Rules of Procedure for Approval of Law 
Schools, ABA 35–36, https://www.americanbar.org/content/dam/aba/publications/ 
misc/legal_education/Standards/2017-
2018ABAStandardsforApprovalofLawSchools/2017_2018_standards_chapter5.a
uthcheckdam.pdf (last visited Dec. 4, 2017) [hereinafter 2017–18 Standards and 
Rules of Procedure] (demanding that all ABA accredited law schools report certain 
admissions information in a 509 report and dictating what must specifically be 
included in that report) (on file with the Washington & Lee Journal of Civil Rights 
& Social Justice). 
 74. See David Yellen, Advancing Transparency in Law School Employment 
Data: The ABA’s New Standard 509, THE B. EXAMINER 1, 6 (Dec. 2012), 
http://www.ncbex.org/assets/media_files/Bar-Examiner/articles/2012/810412be 
Abridged.pdf (“Recently, the American Bar Association’s Section of Legal 
Education and Admissions to the Bar . . . took a major step to ensure that 
prospective law students will have access to a great deal of detailed information 
about the employment outcomes of each law school’s graduates.”) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice). 
 75. Moeser, supra note 32, at 4. 
 76. See Ellen Y. Suni, Admission and Discipline, PROF. RESP. COURSE PAGE 
2–9, http://www1.law.umkc.edu/suni/Professional_Responsibility/Materials/ 
Older_Materials/CHAPTER%20III%202005%20revised%2011.pdf (last visited 
Dec. 4, 2017) (discussing the Supreme Court of Florida’s decision on making 
amendments to the rules regarding admissions to the Florida bar) (on file with 
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Florida Supreme Court debated increasing its MBE pass/fail cut 
score.77 After considering empirical evidence, the Florida Supreme 
Court increased Florida’s 131 MBE cut score to 133 in July 2003 
and to 136 in July 2004.78 The empirical studies demonstrated that 
by raising the cut score from 131 to 136 that minority passage rates 
would decline by up to 14% compared to a decline of 11% by white 
examinees.79 
The Florida MBE example demonstrates both the dislocating 
effects of rapid state judicial changes in bar passage standards as 
well as the unfairness of using those state legislative measures as 
the litmus test for meeting ABA national accreditation 
standards.80 As the ABA uses a one-size-fits all 75% bar passage 
standard, schools like those in Florida could fall below that ABA 
threshold even though they made no changes in their admission 
criteria and no changes in their pedagogical programs.81 Law 
schools could be threatened with ABA dis-accreditation based upon 
a factor, state bar passage adjustments, totally outside the control 
of the law schools and unrelated to the quality of the legal 
education program offered.82 This proposal, which uses schools’ 
mean MBE scores in relation to the national MBE median, solves 
this problem by using a uniform national standard that is not 
affected by state bar passage changes. 
                                                                                                     
the Washington & Lee Journal of Civil Rights & Social Justice). 
 77. See id. at 7 (“Based upon the foregoing, we conclude that the Board’s 
justifications for the proposed amendments are sound and adopt them as reflected 
in the appendix to this opinion.”). 
 78. See id. (“The pass/fail line is increased to 133 effective July 1, 2003, and 
raised further to 136 on July 1, 2004.”). 
 79. See id. at 8 (“The pass rate for blacks would have declined by 6 percent 
at a passing score of 133 and 14 percent at a passing score of 136, compared to a 
4 percent decline at a score of 133 and a 11 percent decline at a score of 136 for 
white test-takers.”). 
 80. See generally id. 
 81. See Managing Director’s Guidance Memo, supra note 12, at 1 (requiring 
that all accredited law schools attain a 75% bar passage rate every year for at 
least three of the last five calendar years). 
 82. Id. 
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III. A Longitudinal Study of California Law Schools’ Mean MBE 
Scores in Relation to Their California State Bar Examination 
Passage Scores 
This is the first study to investigate the historical relationship 
between a state’s law schools’ mean MBE scores as it relates to 
those students’ bar passage rates on the state’s bar examination. 
This analysis includes six California law schools that have 
traditionally scored in the bottom one-third on the California bar 
examination.83 In addition, these six law schools (Golden Gate, 
Southwestern, Thomas Jefferson, the University of San Francisco, 
the University of La Verne, and Whittier) have consistently 
enrolled a very large percentage of minority law students who 
often have lower LSAT and GPA scores.84 It is hypothesized that 
these schools will consistently have both low California bar 
passage rates and low mean MBE scores as compared to the 
national mean MBE scores for each bar examination 
administration. If the data demonstrates that the hypothesis is 
untrue, then two conclusions can be drawn from that data: 
(1) those law schools are providing their students with a “value-
added”85 legal education, demonstrated by their MBE performance 
that exceeds statistical prediction; and, (2) the quality of those law 
school students’ performance on the MBE demonstrates their 
                                                                                                     
 83. MBE CALIFORNIA DATA COLLECTION, supra note 58; Letter for State Bar 
Records from William Patton, supra note 13. 
 84. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally William 
Patton, REQUEST FOR STATE BAR RECORDS (2016) (on file with the author); see 
generally Letter from the Cal. State Bar Ass’n to Professor William W. Patton 
(Jan. 17, 2016) (detailing non-public bar passage information of California law 
schools) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice). 
 85. See Assessment of Higher Education Learning Outcomes Feasibility 
Study Report, ORG. FOR ECON. CO-OPERATION & DEV. 7 (2013), https://www.oecd. 
org/edu/skills-beyond-school/AHELO%20FS%20Report%20Volume%201%20 
Executive%20Summary.pdf (defining “value-added” as “the contribution of 
institutions to students’ outcomes after controlling for their incoming abilities”) 
(on file with the Washington & Lee Journal of Civil Rights & Social Justice); see 
also Advantages of a Multivariate Longitudinal Approach to Educational Value-
Added Assessment Without Imputation, SAS INST. (July 2004), https://www.sas. 
com/content/dam/SAS/en_us/doc/whitepaper1/multivariate-longitudinal-
approach-evaas-1071571.pdf (discussing more extensively “value-added” 
educational methodology) (on file with the Washington & Lee Journal of Civil 
Rights & Social Justice). 
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competence in regards to legal concepts at a sufficient level to pass 
the bar examination in a majority of states that have a bar 
examination MBE “cut score” well below California’s 144.86 
A.Golden Gate Law School Mean MBA Scores and California Bar 
Exam Passage Rates 
TABLE 287 
 
The Golden Gate mean MBE and bar passage rates from 
2007–2015 demonstrate critical facts regarding the use of the bar 
                                                                                                     
 86. See Moeser & Guback, supra note 28 (showing that California’s cut off 
score for bar passage is 144). 
 87. MBE CALIFORNIA DATA COLLECTION, supra note 58; see also Letter from 
the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84.  
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percentage passage rate standard for law accreditation for law 
schools located in states with tremendously high MBE cut scores, 
like California (144).88  
First, Golden Gate, which enrolls a very high percentage of 
minority law students, either equaled or surpassed the National 
Mean MBE score on nine out of the nine in the February 
Administration of the California Bar Examination. The mean rates 
were merely .2 points below the July 2010 national mean, 1.2 below 
the July 2013 national mean, .1 points below the July 2014 
national mean, and .5 points below the July 2015 national MBE 
mean.89 
Second, if the Golden Gate 2007–2015 MBE mean scores were 
applied to each of the other state’s MBE “cut scores,” Golden Gate 
first-time bar examination test takers would have scored higher 
than the required state MBE cut scores in every state except: 90 
 
This evidence is astounding. It demonstrates that even in the years 
of the poorest bar examination performances by Golden State 
students, they would have met the state MBE cut scores in 86% of 
states and, in eighteen administrations of the California bar 
examination from 2007–2015, they would have met the state MBE 
cut scores in forty-eight out of fifty states in thirteen out of those 
eighteen tests. These test takers would only fail to meet state MBE 
cut scores in California and Delaware.91  
                                                                                                     
 88. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
 89. Id. 
 90. Id. 
 91. Id. 
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Third, this data demonstrates the absurdity of using an ABA 
accreditation standard based solely on law schools’ bar 
examination passage rates rather than including schools’ student 
outcome measures in relation to the national mean MBE scores.92 
Even though Golden Gate’s students met or exceeded the national 
MBE mean through the administration of fourteen out of nineteen 
bar examinations from 2007–2015, and was very close to that 
national mean in the five other tests during that period, Golden 
Gate never had a first-time California bar passage rate of 75%.93 
In twelve out of those eighteen tests, or in 67% of the 
administrations, Golden Gate had a bar passage rate below 60%.94 
That percentage is the standard published by Law School 
Transparency as the minimum first-time bar passage standard 
necessary in order to have a cumulative 75% bar passage rate after 
four bar examination administrations.95 A more nuanced analysis 
of the data in Table 2 demonstrates the lack of correspondence 
between meeting the national mean MBE score and successful 
California bar examination passage rates.96 In February 2007, 
Golden Gate students beat the national mean by 5.2%, but only 
scored a 57% for first-time passage rate on the California bar 
examination.97 That pattern of scoring higher than the national 
mean MBE score, but scoring less than a 60% first-time California 
bar passage percentage occurred in July 2007, Feb. 2009, Feb. 
2011, Feb. 2012, Feb. 2013, Feb. 2014, and Feb. 2015.98 During 
                                                                                                     
 92. Id. 
 93. Id. 
 94. Id. 
 95. Id.; cf. Letter from Kyle McEntee, Exec. Dir., L. Sch. Transparency’s 
Nat’l Advisory Council, & David Frakt, Chair, L. Sch. Transparency’s Nat’l 
Advisory Council, to Council Am. B. Ass’n Sec. on Legal Educ. & Admissions to B. 
(July 2016), https://lawschooltransparency.com/documents/2016-07-27_LST_to_ 
Council.pdf (“Even using a very pessimistic scenario of a 50% drop in the pass 
rate . . . a school with a 60% initial pass rate would still be able to make the 75% 
rate within four exam administrations.”) (on file with the Washington & Lee 
Journal of Civil Rights & Social Justice). 
 96. MBE CALIFORNIA DATA COLLECTION, supra note 58; see also Letter from 
the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84 
(highlighting the difference between the median MBE score and bar passage). 
 97. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
from the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84. 
 98. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
from the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84. 
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those years, when Golden Gate Students almost met the national 
mean MBE score, they scored well below 60% on the California 
bar.99 
Something is terribly wrong when a national accreditation 
standard leads to the dis-accreditation of a law school, namely, 
Golden Gate, that almost always meets or exceeds the national 
mean MBE score and which would result in the school’s students 
being able to meet forty-eight out of fifty states’ bar examination 
MBE passage cut scores.100 Instead of threats of dis-accreditation, 
schools like Golden Gate that admit many minority students with 
low predictive indices (LSAT and GPA) who outperform their 
predictive scores on the MBE101 should be congratulated for 
providing students an excellent value-added law school education 
and an opportunity to become members of the legal profession. 
  
                                                                                                     
 99. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
from the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84. 
 100. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
from the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84. 
 101. MBE CALIFORNIA DATA COLLECTION, supra note 58; see also Letter from 
the Cal. State Bar Ass’n to Professor William W. Patton, supra note 84 (explaining 
that Golden Gate admits many minority students with low predictive indices, but 
outperform their predictive MBE scores). 
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B. Southwestern Law School Mean MBA Scores and California 
Bar Exam Passage Rates 
TABLE 3102 
 
 Southwestern Law School met or beat the national mean MBE 
score on seventeen out of eighteen California bar examinations 
from 2007–2015 on first-time takers and met that standard on 
sixteen out of eighteen all-taker examinations.103 Even with that 
stunning student outcome measure for one of the most diverse law 
schools in the country, Southwestern never met the ABA 75% bar 
passage standard on any of the eighteen California bar 
                                                                                                     
 102. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
 103. Id. 
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examinations.104 Southwestern students’ first-time taker mean 
MBE scores met or exceeded other states’ MBE bar passage cut 




Even though Southwestern students’ performed well above the 
national mean MBE score on almost every exam and above almost 
all states’ MBE bar passage cut scores,106 according to Law School 
Transparency’s required 60% first-time passage rate, 
Southwestern would have had a very difficult time meeting the 
ABA Council’s rejected “75% passage rate in 2 years” proposal.107 
Southwestern students scored 60% or better on only 39% of the 
eighteen California bar examination administrations from 2007–
2015.108 Again, an ABA standard based exclusively on a “one-size-
fits-all” bar passage percentage punishes schools like 
Southwestern which enroll high numbers of students with lower 
GPA/LSAT scores, and who are provided a value-added education 
and who beat statistical MBE predictions.109 
                                                                                                     
 104. Id. 
 105. Id. 
 106. Id. 
 107. See Letter for State Bar Records from William Patton, supra note 13 
(showing the recently rejected bar passage rate for law school accreditation). 
 108. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
for State Bar Records from William Patton, supra note 13. 
 109. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
for State Bar Records from William Patton, supra note 13. 
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C. Whittier Law School Mean MBA Scores and California Bar 
Exam Passage Rates 
TABLE 4110 
 
First-time taker students from Whittier Law School met or 
exceeded the national mean MBE score on eleven out of eighteen 
California bar examination administrations, 61%, and scored 
within one point or less of the national mean on four examinations 
(July 2007; July 2009; July 2014; and July 2015).111 Even though 
Whittier students met or exceeded the national MBE mean on 61% 
of the examinations, Whittier’s bar passage met the ABA 75% 
                                                                                                     
 110. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
 111. Id. 
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standard only twice, and scored 60% or higher on only six out of 
eighteen test administrations, 33.3%.112  
Even though Whittier’s California bar passage rates seldom 
rose to 60%, Whittier graduates’ first-time test takers mean MBE 
scores met or exceeded other states’ MBE bar passage cut scores 
for almost all eighteen administrations of the California bar 
examination: 113 
Even though Whittier’s longitudinal bar passage data 
demonstrates that it would have likely lost accreditation 
under the Council’s rejected 75% passage in 2-years 
standard,114 Whittier students, including a very large 
percentage of minority graduates, demonstrated that they 
received an excellent education, as the outscored the 
national mean MBE and almost all other states’ MBE cut 
scores regularly.115 Judging Whittier students on the 
                                                                                                     
 112. Id. 
 113. Id. 
 114. Letter for State Bar Records from William Patton, supra note 13. 
 115.  MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
for State Bar Records from William Patton, supra note 13. 
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current homogeneous bar passage standard rather than 
using a standard of the schools’ mean MBE scores in 
relation to the national mean MBE scores would needlessly 
restrict access for countless minorities into the legal 
profession based solely on California’s bar cut score.  
D. Thomas Jefferson Law School Mean MBA Scores and 
California Bar Exam Passage Rates 
TABLE 5116 
 
The effects of California’s extremely high 144 MBE cut score 
are nowhere more apparent than in Thomas Jefferson students’ 
                                                                                                     
 116. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
36 24 WASH. & LEE J. CIVIL RTS. & SOC. JUST. 1 (2017) 
California bar passage rates.117 Even though they met or exceeded 
the national mean MBE score in twelve of eighteen bar 
examination administrations, 67%, they scored 60% or higher on 
only four of those eighteen California bar exams (22%).118 Thomas 
Jefferson enrolls a high number of minority students119 and 
students defined as high risk of failure by Law School 
Transparency.120 Even so, Thomas Jefferson usually beats the 
national mean MBE score.121 Based on the data, I have concluded 
that an ABA standard based solely on bar percentage success 
would lead to a substantial decrease in the number of minority 
students enrolled in Thomas Jefferson in order for it to assure 
continuing ABA accreditation. 
Based on Thomas Jefferson students’ mean MBE scores they 
consistently met or exceeded other states’ MBE bar examination 
passage rate cut scores: 122 
                                                                                                     
 117. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
 118. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
 119. See 2016 Standard 509 Report 1, THOMAS JEFFERSON SCH. OF LAW, 
https://www.tjsl.edu/sites/default/files/std_509_info_report_final_12-14-
2016_0.pdf (last visited Dec. 4, 2017) (listing the demographic information of first-
year law students at Thomas Jefferson School of Law) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice). 
 120. See State of Legal Education: 2017 Update, LAW SCH. TRANSPARENCY, 
https://lawschooltransparency.com/reform/projects/investigations/2017/ (last 
visited Nov. 20, 2017) (explaining that high risk of failure students are 
individuals that score below a 150 on the LSAT) (on file with the Washington & 
Lee Journal of Civil Rights & Social Justice). 
 121. MBE CALIFORNIA DATA COLLECTION, supra note Error! Bookmark not 
defined.; see generally Letter from the Cal. State Bar Ass’n to Professor William 
W. Patton, supra note 13. 
 122. MBE CALIFORNIA DATA COLLECTION, supra note Error! Bookmark not 
defined.; see generally Letter from the Cal. State Bar Ass’n to Professor William 
W. Patton, supra note 13. 
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Using the proposed accreditation model that includes a 
comparison of a law school students’ mean MBE scores in relation 
to the national MBE mean will support diversity in states with 
high MBE cut scores and provide consumer protection by assuring 
that law schools are producing competent lawyers whose MBE 
scores demonstrate the capacity to pass the bar examination in 
almost every other state. 
IV. Maintaining the Current ABA Standard on Bar Passage Is 
Important In Order Not to Disrupt Admissions in Some 
Traditionally Black Law Schools 
The ABA must assure that any student outcome measure does 
not disproportionately affect schools that historically have had a 
large percentage of minority law students. Under current ABA 
Standard 316123 many of those high minority enrollment schools 
meet the bar passage standard, especially if the law school is 
                                                                                                     
 123. See ABA Standards and Rules of Procedure, supra note 18, at 24 
(requiring that all accredited law schools have at least a bar passage rate of 75% 
three calendar years out of the last five). 
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located in a state with a moderately difficult MBE cut score.124 
Moving exclusively to a student outcome measure that abandons 
bar passage percentages in favor of a national mean MBE score 
may detrimentally affect those schools. 
Atlanta John Marshall Law School enrolls a very high 
percentage of Black law students. Black students made up 52.6% 
of the student population in 2015,125 38.6% in 2014,126 30.9% in 
2013,127 29.2% in 2012,128 and 28.5% in 2011.129 As the chart below 
demonstrates, although Atlanta John Marshall students pass the 
Georgia bar examination130 at rates above the Law School 
Transparency 60% litmus test, they rarely meet the annual 
national mean MBE score: 
  
                                                                                                     
 124. MBE CALIFORNIA DATA COLLECTION, supra note 58; see generally Letter 
from the Cal. State Bar Ass’n to Professor William W. Patton, supra note 13. 
 125. Retrieving Atlanta’s John Marshall Law Sch., 2015 Standard 509 
Information Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, 
http://www.abarequireddisclosures.org/ (select “Atlanta’s John Marshall Law 
School” and “2015” from the drop-down menus; then click “Generate Report”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 126. Retrieving Atlanta’s John Marshall Law Sch., 2014 Standard 509 
Information Report ABA SEC. LEGAL EDUC. & ADMISSIONS, 
http://www.abarequireddisclosures.org/ (select “Atlanta’s John Marshall Law 
School” and “2014” from the drop-down menus; then click “Generate Report”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 127. Retrieving Atlanta’s John Marshall Law Sch., 2013 Standard 509 
Information Report ABA SEC. OF LEGAL EDUC. & ADMISSIONS, 
http://www.abarequireddisclosures.org/ (select “Atlanta’s John Marshall Law 
School” and “2013” from the drop-down menus; then click “Generate Report”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 128. Retrieving Atlanta’s John Marshall Law Sch., 2012 Standard 509 
Information Report ABA SEC. OF LEGAL EDUC. & ADMISSIONS, 
http://www.abarequireddisclosures.org/ (select “Atlanta’s John Marshall Law 
School” and “2012” from the drop-down menus; then click “Generate Report”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 129. Retrieving Atlanta’s John Marshall Law Sch., 2011 Standard 509 
Information Report ABA SEC. OF LEGAL EDUC. & ADMISSIONS, 
http://www.abarequireddisclosures.org/ (select “Atlanta’s John Marshall Law 
School” and “2011” from the drop-down menus; then click “Generate Report”) (on 
file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 130. See Bar Exam Difficulty, L. SCH. TRANSPARENCY, https://www.lawschool 
transparency.com/reform/projects/investigations/2015/data/other-stats/?show= 
cutscores (last visited Dec. 4, 2017) (showing that the Georgia bar examination 
MBE cut score is 135, compared to California’s 144). 




Atlanta John Marshal scored above 60% on the bar 
examination on 67% (twelve/eighteen) of bar administrations from 
2007 to 2015.132 The law school’s students met or exceeded the 
national mean MBE score on only two of eighteen bar 
examinations.133 As Atlanta John Marshall has been successful at 
                                                                                                     
 131. See Georgia Bar Admission Statistics, supra note 36 (detailing the MBE 
average scores and first-time bar passage rates for Georgia Law School students 
taking the Georgia Bar over the past ten years) (on file with the Washington & 
Lee Journal of Civil Rights & Social Justice). 
 132. See Georgia Bar Examination Statistics, SUP. CT. GA. OFF. B. 
ADMISSIONS, https://www.gabaradmissions.org/georgia-bar-examination-statistic 
s#071 (last visited Dec. 4, 2017) (on file with the Washington & Lee Journal of 
Civil Rights & Social Justice); see generally id. 
 133. See supra notes 129–130 and accompanying text. 
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enabling hundreds of minority law students to become members of 
the bar, an ABA student outcome measure that relies solely on a 
national mean MBE score would significantly reduce diversity in 
their bar.134 Therefore, the ABA should promulgate a dual 
standard that requires law schools to meet either a standard 
deviation from the national mean MBE score or a minimum bar 
examination passage rate. 
V. A Comparison of California and New York Law Schools’ 
Admission Statistics and Bar Examination Passage Rates. 
The proposed national mean MBE score standard will not only 
cure the significant unfairness of the current one-size-fits all states 
bar passage rule, but also will illustrate why that modification will 
level the playing field among all ABA law schools by mollifying 
states’ wildly divergent cut scores as a disadvantage in ABA 
accreditation. To demonstrate the effectiveness and fairness of this 
bar examination proposal, the following will compare the input and 
output measures of five California law schools (Southwestern Law 
School, University of San Francisco School of Law, University of 
La Verne College of Law, Golden Gate University School of Law, 
and Thomas Jefferson School) with five New York law schools (St. 
John’s University School of Law, University of Buffalo School of 
Law, Pace Law School, New York Law School, and Touro Law 
Center) on the July 2016 California and New York bar 
examinations. The MBE cut score on the California bar exam is 
144 and is 133 on the New York exam.135 Table 7 below 
demonstrates the fundamental unfairness of the Council’s 75% 
passage in two years standard, and how the introduction of a 
national mean MBE score for two of the last three years may cure 
that unfairness.136  
                                                                                                     
 134. Id. 
 135. Moeser & Guback, supra note 28. 
 136. See Notice and Comment Archive, supra note 2 (showing the recently 
rejected standard for accreditation). 
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TABLE 7137 138 139 
                                                                                                     
 137. See generally California Bar Examination Statistics, ST. B. CAL., 
http://www.calbar.ca.gov/Admissions/Law-School-Regulation/Exam-Statistics 
(last visited Nov. 19, 2017) (listing the California bar exam results for past years) 
[hereinafter Table 7] (on file with the Washington & Lee Journal of Civil Rights 
& Justice); see also infra Caron, note 138; see also Patton, supra note Error! 
Bookmark not defined.. 
 138. See Robert Anderson, California law school bar passage rates 
recalculated for the New York bar, WITNESSETH: L., DEALS, & DATA (Dec. 19, 2016), 
http://witnesseth.typepad.com/blog/2016/12/california-law-school-bar-passage-
rates-recalculated-for-the-new-york-bar.html (illustrating the difference between 
bar exam passage rates for California and New York in July 2016 by applying the 
California ABA law schools’ mean MBE scores to the MBE score required to pass 
the New York examination) (on file with the Washington & Lee Journal of Civil 
Rights & Social Justice); see also Paul Caron, California Law School Bar Pass 
Rates Recalculated for New York: Stanford, UCB, USC > NYU; UCI, UCLA > 
Columbia; Chapman, Loyola, McGeorge, Pepperdine, Santa Clara, UCD, USD > 
Fordham, TAXPROF BLOG (Dec. 22, 2016), http://taxprof.typepad.com/taxprof_blog 
/2016/12/andersoncalifornia-law-school-bar-passage-rates-recalculated-for-new-
york-usccolumbia-ucicornell.html (comparing Professor Anderson’s results for 
California law schools’ projected New York bar passage rates with the actual 
passage rates) (on file with the Washington & Lee Journal of Civil Rights & Social 
Justice); cf. Mark A. Albanese, The Testing Column: The July 2014 MBE:  Rogue 
Wave or Storm Surge?, 84  B. EXAMINER 35, 35–48 (June 2015), http://www.ncbex. 
org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-Examiner%2Farticles%2 
F2015%2F840215-TestingColumn.pdf (discussing the National Conference of Bar 
Examiners long-held positions that the LSAT is directly related to MBE scores 
and that MBE scores are the best determinate of bar passage rates) (on file with 
the Washington & Lee Journal of Civil Rights & Social Justice).  
 139. The number in parenthesis is the California ABA law school’s bar 
passage rate on the July 2016 California bar examination.  
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The five California law schools had passage rates on the July 
2016 California bar exam so low (31%–38%) that it would be 
virtually impossible for them to have met the Council’s proposed 
75% in 2-years standard.140 As demonstrated in the chart, those 
five California ABA law schools would have been required to obtain 
passage rates ranging from 66% to 74%, if their students had taken 
the July 2016 New York bar examination.141 Those five California 
law schools would easily have met the Council’s proposed 75% in 2 
years standard if located in New York, but would fail miserably if 
judged, not by the quality of their students’ scores on the MBE in 
relation to the national mean MBE score, but rather on the 
                                                                                                     
 140. See Supplemental Stat. Rep. for the July 2016 Cal. Bar Examination 
infra note 153. 
 141. See Caron, supra note 138. 
A BLUEPRINT FOR A FAIRER ABA STANDARD 43 
unproven and unrealistically high California MBE cut score that 
is out of those schools’ ability to control.142 
There has been a great deal of discussion about the relatively 
low LSAT scores of law students admitted into some of California’s 
ABA law schools.143 The data in the Table 7 demonstrates that 
even the lowest performing California law schools provide a value-
added legal education which results in their students performing 
better on the MBE and on other bar examinations than students 
from comparable law schools in other states.144 
A. Southwestern v. SUNY-Buffalo 
First, compare Southwestern with SUNY-Buffalo. SUNY-
Buffalo’s Fall 2013 entering class with LSAT scores of 
(158/154/150)145 which are substantially higher than 
Southwestern’s (155/152/150).146 In addition, SUNY-Buffalo 
admitted students with much higher grade point averages 
(3.66/3.48/3.21)147 than Southwestern (3.42/3.17/2.91).148 All 
                                                                                                     
 142. See id. (“If California used the same passing score as New 
York . . . California schools would have had passage rates above 80%, and all of 
them would be well within striking distance of the ABA’s proposed 75% passage 
rate in two years.”). 
 143. See Paul Caron, July 2016 California Bar Exam Carnage, TAXPROF BLOG 
(Nov. 22, 2016), http://taxprof.typepad.com/taxprof_blog/2016/11/july-2016-
california-bar-exam-carnage.html (reporting the release of the California State 
Bar results from the July 2016 bar exam and discussing the possible causes of 
lower passage rates) (on file with the Washington & Lee Journal of Civil Rights 
& Social Justice). 
 144. See supra note 138 and accompanying text.  
 145. Retrieving Univ. of Buffalo-SUNY 2013 Standard 509 Information 
Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.abarequired 
disclosures.org/ (select “University of Buffalo-SUNY” from drop-down menu; then 
select year “2013” from drop-down menu; then select “Generate Report”) (on file 
with Washington & Lee Journal of Civil Rights & Social Justice). 
 146. Retrieving Southwestern Law School 2013 Standard 509 Information 
Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.abarequired 
disclosures.org/ (select “Southwestern Law School” from drop-down menu; then 
select year “2013” from drop-down menu; then select “Generate Report”) (on file 
with Washington & Lee Journal of Civil Rights & Social Justice). 
 147. See Univ. of Buffalo-SUNY 2013 Standard 509 Information Report, 
supra note 145.  
 148. See Southwestern Law School 2013 Standard 509 Information Report, 
supra notes 146.  
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predictive models would suggest that SUNY-Buffalo students 
would pass the New York bar at a significantly higher rate than 
Southwestern students.149 Just the opposite occurred. 
Southwestern’s MBE scores resulted in a 74% New York bar 
passage rate, while SUNY-Buffalo’s pass rate was only 73%.150 
Southwestern’ s New York bar passage rate is particularly 
remarkable because the students passed the July 2016 California 
bar exam at a rate of only 38%.151 But another variable makes 
Southwestern’s New York bar passage rate even more remarkable 
in relation to SUNY-Buffalo’s. As the chart demonstrates, SUNY-
Buffalo has a very small number and percentage of Black (6.6%/13) 
and Hispanic (6.1%/12) students compared with Southwestern 
(Black, 4.2%/16 students and Hispanic, 19.8%/83 students).152 
Although no information has been published regarding New 
York law schools’ mean MBE scores on the July 2016 bar 
examination, the California bar examiners have published the 
mean MBE scores for all California law schools.153 Even though 
Southwestern students only passed the California bar at 38%,154 
Southwestern students’ “all taker” (both repeat and first-time 
                                                                                                     
 149. See supra note 138 and accompanying text. 
 150. Id. 
 151. Id.  
 152. See supra note 137 and accompanying text. It is impossible to draw any 
definitive conclusions about the number and percentage of minority students who 
were admitted to SUNY-Buffalo and to Southwestern who actually took a bar 
examination because that data is not available to the public. See supra note 84 
and accompanying text. One relevant factor is the schools’ academic attrition 
rates. SUNY-Buffalo in 2014 had no students academically disqualified, but 
Southwestern had twenty-five. Id. However, even if one were to speculate that a 
majority of Southwestern students academically disqualified were minority 
students (and there is no data to support that speculation), Southwestern would 
still have a substantially larger minority student population taking the bar 
examination (Southwestern total Black and Hispanic students admitted [(94) 
minus (25 disqualified) equals 69 minority bar takers) than SUNY-Buffalo with 
total thirty Black and Hispanic bar takers. See supra 138 and accompanying text. 
 153. See Supplemental Stat. Rep. for the July 2016 Cal. Bar Examination, 
CAL. B. EXAMINERS, https://assets.documentcloud.org/documents/3237100/CAL-
LAW-SCHOOLS.pdf (last visited Dec. 3, 2017) (listing the mean MBE scores 
among California law schools for the July 2016 bar examination) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice). 
 154. Id. 
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takers) mean MBE score for the July 2016 exam was 139.9155 
compared with the national “all taker” MBE mean of 140.3.156  
The Southwestern analysis demonstrates the irrational and 
unjust consequences of the Council’s proposed 75% bar passage in 
2-years standard.157 Even though Southwestern students scored 
near the national mean MBE score, because of California’s 144 
MBE cut score, Southwestern students would be very unlikely to 
meet the ABA’s proposed 75% in 2-years standard. But worse, 
Southwestern is one of the California law schools that admit a 
significant number of Black and Hispanic law students.158 The dis-
accreditation of Southwestern would be a significant setback to not 
only increasing, but also to merely maintaining, diversity in the 
California bar.159  
B. University of San Francisco v. NYLS. 
New York Law School’s (“NYLS”) 2013 entering class had 
statistics (LSAT 153/151/149 and GPA 3.43/3.17/2.87)160 slightly 
lower than the University of San Francisco’s (“USF”) statistics 
(LSAT 158/153/151 and GPA 3.51/3.28/2.95).161 NYLS had a 70.3% 
passage rate on New York’s July 2016 bar exam, and, if applied to 
                                                                                                     
 155. Id.  
 156. See 2016 MBE Nat’l Summary Statistics, NAT’L CONF. B. EXAMINERS 
(Jan. 18, 2017), http://www.ncbex.org/publications/statistics/mbe-statistics/ 
(charting the national mean MBE score and its decline over the past three years) 
(on file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 157. See supra note 138 and accompanying text. 
 158. See Southwestern Law School 2013 Standard 509 Information Report, 
supra note 146 and accompanying text (looking at the disclosures required by the 
ABA for Southwestern Law School, specifically the J.D. Enrollment and Ethnicity 
data). 
 159. See generally supra note 137 and accompanying text. 
 160. Retrieving New York Law School 2013 Standard 509 Information Report, 
ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.abarequireddisclosures.org/ 
(select “New York Law School” from drop-down menu; then select year “2013” 
from drop-down menu; then select “Generate Report”) (on file with Washington & 
Lee Journal of Civil Rights & Social Justice). 
 161. Retrieving Univ. of San Francisco Law School 2013 Standard 509 
Information Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.aba 
requireddisclosures.org/ (select “San Francisco, University of” from drop-down 
menu; then select year “2013” from drop-down menu; then select “Generate 
Report”) (on file with Washington & Lee Journal of Civil Rights & Social Justice). 
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New York State’s standards, USF would have had a 72% passing 
rate on the New York exam. Under the Council’s proposed 75% 
passage rate, in two years, NYLS will easily meet the proposed 
standard. Because USF had a passage rate of only 36% on 
California’s July 2016 bar examination, the school would almost 
certainly fail to raise its passage rate to 75% within the next three 
bar examination administrations, and could potentially lose ABA 
accreditation.162 
Both NYLS and USF admit many minority law students.163 
The 2013 NYLS entering class had a combined 23.6% of Black and 
Hispanic law students164 compared to USF’s combined 27.4% Black 
and Hispanic students.165 Under the Council’s proposal NYLS 
would have easily been able to meet the rejected 75% in 2-years 
bar passage standard, and New York residents would be able to 
enjoy and benefit from that increased diversity in the New York 
bar association.166 Even though USF’s students would have scored 
higher than NYLS’ students on New York’s July 2016 bar, USF 
would have great difficulty meeting the proposed ABA 75% in 2-
years standard based on California’s 144 MBC cut score.167  
The five California ABA law schools studied in this report had 
a combined mean July 2016 California bar passage rate of 33.4%, 
even though they would have had a combined mean passage rate 
of 69.4% on the July 2016 New York bar examination.168 Under the 
Council’s proposed 75% passage in 2-years rule, all five of these 
California ABA law schools would lose ABA accreditation. What 
effect on diversity in the California bar will the loss of these five 
law schools have? In 2014, these five California schools enrolled 
                                                                                                     
 162. Id.; see also Table 7, supra note 137. 
 163. See New York Law School 2013 Standard 509 Information Report, supra 
note 160 and accompanying text (showing a chart containing J.D. Enrollment and 
Ethnicity for the academic year); see also Univ. of San Francisco Law School 2013 
Standard 509 Information Report, supra note 161 and accompanying text 
(providing the ethnicity of students enrolled at University of San Francisco Law 
School).  
 164. See New York Law School 2013 Standard 509 Information Report, supra 
note 160. 
 165. See Univ. of San Francisco Law School 2013 Standard 509 Information 
Report, supra note 161. 
 166. See supra note 139 and accompanying text.  
 167. Id.  
 168. Id.  
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208 Hispanic law students and eighty-three Black law students.169 
Since these five California law schools enroll 36% of black and 31% 
of Hispanic law students in California ABA accredited law schools, 
the proposed ABA 75% in 2-years standard could have a dramatic 
effect on diversity in the California bar.170  
C.Out-of-State ABA Students’ Poor Performance on the California 
Bar Exam 
It is not just students from middle to bottom tier law schools 
that face serious problems passing the California bar 
examination.171 Table 8 compares California ABA approved law 
school students’ bar results with the results of all out-of-state ABA 
law students’ California bar examination passing percentages. The 
14,252 out-of-state ABA students who took the California bar 
examination from February 2007 to July 2015 is a statistically 
significant sample size to support a reliable analysis.172 
  
                                                                                                     
 169. Id.  
 170. See generally Univ. of San Francisco Law School 2013 Standard 509 
Information Report, supra note 161; see generally Southwestern Law School 2014 
Standard 509 Information Report, supra note 146; see generally Retrieving Univ. 
of La Verne 2014 Standard 509 Information Report, ABA SEC. LEGAL EDUC. & 
ADMISSIONS, http://www.abarequireddisclosures.org/ (select “University of La 
Verne” from drop-down menu; then select year “2014” from drop-down menu; then 
select “Generate Report”) (on file with Washington & Lee Journal of Civil Rights 
& Social Justice); see generally Retrieving Golden Gate Univ. 2014 Standard 509 
Information Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.aba 
requireddisclosures.org/ (select “Golden Gate University” from drop-down menu; 
then select year “2014” from drop-down menu; then select “Generate Report”) (on 
file with Washington & Lee Journal of Civil Rights & Social Justice); see generally 
Retrieving Thomas Jefferson School of Law 2014 Standard 509 Information 
Report, ABA SEC. LEGAL EDUC. & ADMISSIONS, http://www.abarequired 
disclosures.org/ (select “Thomas Jefferson School of Law” from drop-down menu; 
then select year “2014” from drop-down menu; then select “Generate Report”) (on 
file with Washington & Lee Journal of Civil Rights & Social Justice). Data from 
each source was added together and the data showed 666 Hispanic and 230 Black 
law students were admitted to California ABA approved law schools in 2014. See 
generally supra note 170. 
 171. See generally supra note 138 and accompanying text (explaining that the 
California bar exam results were very low across all California law schools).  
 172. MBE CALIFORNIA DATA COLLECTION, supra note 58. 
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Table 8173 
 
Table 8 provides many interesting data points. First, students 
who attend California ABA law schools have substantially 
outperformed out-of-state ABA students on every July California 
bar examination for the past nine years.174 Over the past nine 
years, students who attend ABA accredited schools out-of-state 
and sit for the California bar earn a passage rate almost 10% lower 
than in-state students. The mean score from 2007–2014 for 
students who attended school in California was 75.6% versus an 
out-of-state mean of 65.8%.175 This bar passage differential cannot 
be overstated. For instance, in other states, like New York, the in-
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state ABA bar passage percentage is barely higher than that of the 
out-of-state ABA test takers:176 
New York Bar First-Time Bar Passage Results177 
 
 
The mean differential between students at New York ABA 
accredited law schools and out-of-state test takers is merely 2.53%. 
New York students earn an average of 82.58% versus out-of-state 
ABA 80.05%, compared to the California ABA versus out-of-state 
ABA differential of 10%.178 
Students from some law schools that are highly rated in the 
U.S. News law school rankings have great difficulty passing the 
California bar examination.179 For instance from February 2010 to 
July 2014 Washington St. Louis had a mean home state bar 
passage of 94%, but those 115 students who took the California bar 
had a mean passage rate of only 67%.180 For that same period 
                                                                                                     
 176. Id. 
 177. See NYS Bar Exam Statistics, N.Y. STATE BOARD LAW EXAM’RS, http:// 
www.nybarexam.org/ExamStats/Estats.htm (last visited Dec. 4, 2017) (listing 
data set forms for each administration of the New York State bar examination 
from 2012 to 2016 and includes the annual pass rates from 2004–2015) (on file 
with Washington & Lee Journal of Civil Rights & Social Justice). 
 178. See id. (adding the data provided by the N.Y. ABA); see also California 
Bar Examination Statistics, supra note 137 (providing data from the past 
California bar examinations) (on file with Washington & Lee Journal of Civil 
Rights & Social Justice). 
 179. See Best Law Schools, U.S. NEWS (2017), https://www.usnews.com/best-
graduate-schools/top-law-schools/law-rankings (listing the top half of all law 
schools in the United States with respective statistics) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice).  
 180. See AMERICAN BAR ASSOCIATION, www.abarequireddisclosures.org (last 
visited Dec. 4, 2017) (offering ABA Standard 509 information about law schools’ 
bar passage rates) (on file with the Washington & Lee Journal of Civil Rights & 
Social Justice); see also California Bar Examination Statistics, supra note 137 
(listing data from each administration of the California Bar examination from 
February 2007 to July 2015). 
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Georgetown’s home state rate was 92%, but the 391 students who 
took the California bar passed at only 77%.181 During the same 
time period, Northwestern students’ home state pass rate was 
95%, but the 166 students who took the California bar passed at 
only 82% passed the California bar.182 Finally, George Washington 
law students passed their home bar at 93%, but only 77% of those 
that took the California bar passed it.183 
One might consider several reasons as to why students from 
even an ABA top-twenty rated law school would perform so much 
worse on the California bar examination than on their home states’ 
bar examinations. The following sections discuss those possible 
reasons. 
1. The Number of State Specific Topics on a Bar Examination 
Perhaps the California bar examination tests too many 
“California-specific” legal topics, not taught in out-of-state ABA 
law schools.184 That explanation is contradicted by the evidence. 
During the period of bar examinations for this study, which ranged 
from February 2012 until July 2014, California only tested one 
California specific legal area: California community property.185 
During that time, there was a 10% higher mean bar passage rate 
for all students who attended California law schools and who took 
the California bar examination than for all ABA out-of-state test 
takers.186 If the hypothesis is that in-state and out-of-state test 
                                                                                                     
 181. See AMERICAN BAR ASSOCIATION, supra note 180. 
 182. Id. 
 183. Id. 
 184. See generally California Bar Exam Subjects, U. SAN DIEGO SCH. L., 
https://www.sandiego.edu/law/student-affairs/bar-exam/california-bar-exam-
subjects.php (last visited Dec. 3, 2017) (listing all of the topics testing on the 
California bar examination) (on file with the Washington & Lee Journal of Civil 
Rights & Social Justice). 
 185. See Past Exams, ST. B. CAL., http://www.calbar.ca.gov/Admissions/ 
Examinations/California-Bar-Examination/Past-Exams (last visited Dec. 5, 2017) 
(providing past California bar examinations from October 2012 through February 
2017) (on file with the Washington & Lee Journal of Civil Rights & Social Justice). 
 186. See California Bar Examination Statistics, supra note 137 (publishing 
the percentage of California ABA law students and the percentage of out-of-state 
ABA law students who pass the examination for each bar administration which 
provides the data to calculate the out-of-state ABA law students’ examination 
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takers’ bar passage rate is correlated with the numbers of “state-
specific” legal areas tested, then that hypothesis is clearly 
disproven by New York’s bar results. New York has traditionally 
tested New York Constitutional law, New York family law, and 
New York jurisdiction and procedure.187 Based on the number of 
state subjects tested, one would therefore predict that the New 
York differential between in-state and out-of-state test takers 
would be substantially higher than California’s. The mean 
differential between the New York ABA and the out-of-state ABA 
test takers is in fact only 2.53%, with New York students earning 
82.58% versus out-of-state students earning 80.05%).188 
2. Do Only Low-Performing Out-of-State ABA Students Take the 
California Bar? 
Another hypothesis is that only the poorest performing 
students from out-of-state law schools take the California bar 
examination. Unfortunately, the data necessary to test that 
hypothesis is not publicly available as California does not publish 
specific information about individual out-of-state test takers’ 
UGPA, LSAT scores, or LSGPA.189 It is unlikely that only the 
poorest performing out-of-state law students would choose to sit 
for the most difficult bar examination in the country. In addition, 
because the out-of-state schools’ samples in this study are large, 
for instance Georgetown University Law Center had 391 
students,190 The George Washington University Law School had 
236 students191 and American University Washington College of 
                                                                                                     
data).  
 187. See Multistate Bar Exam Subjects, AMERIBAR, http://www.newyork 
barexam.com/new-york-bar-exam-subjects/# (last visited Dec. 5, 2017) (listing a 
break-down of subjects tested on the New York bar exam) (on file with the 
Washington & Lee Journal of Civil Rights & Social Justice).    
 188. See NYS Bar Exam Statistics, supra note 177. 
 189. See About the State Bar, ST. B. CAL., http://www.calbar.ca.gov/About-
Us/Who-We-Are (last visited Dec. 4, 2017) (outlining publication requirements for 
the California State Bar) (on file with the Washington & Lee Journal of Civil 
Rights & Social Justice).  
 190. California Bar Examination Statistics, supra note 137. 
 191. Id. 
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Law had 221 students,192 it is unlikely that low performing out-of-
state students predominate those test takers at levels to explain 
the passage differentials. 
3. Differences Between California’s MBE Cut Score and Out-of-
State Cut Scores Account for the Low Passage Rates of Out-of-
State ABA Students on the California Bar 
The third hypothesis—and, admittedly, the most likely 
explanation for the difference in bar passage rates—suggests that 
the discrepancy results from the significant difference between an 
out-of-state law school’s state bar MBE cut score and the much 
higher California MBE cut score. There is significant empirical 
evidence that a rise in the MBE cut score results in a lowering of a 
state’s bar passage rates.193 For instance, a decline of 2.8% in the 
MBE mean score on the July 2014 bar examination predicted a 
decrease in the bar passage rate of only 2.9% in a state with a cut 
score of 129, but predicted a reduction in the bar passage rate of 
8.7% in a state with an MBE cut score of 145.194  
VI. Increasing the Rigorousness of the ABA Bar Passage Standard 
Will Substantially Impact Attorney Diversity in Jurisdictions 
That Have Very High MBE Cut Scores 
The ABA Council approved the ABA Standards Review 
Committee’s proposed modification of ABA Standard 316 and 
forwarded that proposal to the ABA House of Delegates for 
approval.195 The rejected proposal would have provided that “[a]t 
                                                                                                     
 192. Id. 
 193. See Paul Caron, California Law Deans Take Bar Exam Complaints To 
Lawmakers; State Bar Director Admits There Is ‘No Good Answer’ For High MBE 
Pass Score, TAXPROF BLOG (Feb. 15, 2017), http://taxprof.typepad.com/taxprof_ 
blog/2017/02/california-law-deans-take-bar-exam-complaints-to-lawmakers-
state-bar-director-admits-there-is-no-goo.html (“California test takers scored 
higher on the multistate bar exam portion of the exam than the national average, 
but their pass rate lagged behind peers in other states where the required score 
is lower.”) (on file with Washington & Lee Journal of Civil Rights & Social 
Justice). 
 194. See Albanese, supra note 52.  
 195. See generally Section of Legal Education and Admissions to the Bar 
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least 75 percent of a law school’s graduates in a calendar year who 
sat for a bar examination must . . . [pass] a bar examination 
administered within two years of their date of graduation.”196 The 
central issue with the Council’s proposal was that it would have 
caused a tremendous upheaval for law schools, like those in 
California, that enroll high numbers of minority law students in a 
jurisdiction that has a very high MBE cut score. Table 9 
demonstrates the low first-time bar passage rates for Hispanic and 
Black law students in California.197 According to Law School 
Transparency, it is extremely unlikely that these bar passage 
percentages would rise to the required accreditation standard of 
75% within just four administrations of the California bar 
examination.198  
  
                                                                                                     
Revised Standards for Approval of Law Schools, ABA (Feb. 2017), https://www. 
americanbar.org/content/dam/aba/images/abanews/2017%20Midyear%20Meetin
g%20Resolutions/110b.pdf (showing the purposed amendments to Standard 316 
and that they were rejected) (on file with Washington & Lee Journal of Civil 
Rights & Social Justice). 
 196. Memorandum from The Hon. Rebecca White Berch & Barry A. Currier 
on ABA Standards for Approval of Law Schs. Matters for Notice and Comment 1, 
6 (Mar. 25, 2016), https://www.americanbar.org/content/dam/aba/administrative 
/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/2
0160325_notice_and_comment_memo.authcheckdam.pdf (on file with 
Washington & Lee Journal of Civil Rights & Social Justice). 
 197. California Bar Examination Statistics, supra note 137. 
 198. See Letter from Kyle McEntee, supra note 95 (concluding that a first-
time bar passage rate must meet or exceed 60% for the 2-years bar passage rate 
to meet or exceed the proposed 75% bar passage in two years).  





                                                                                                     
 199. See California Bar Examination Statistics, supra note 137 (combining 
the California State Bar individual first-time examination results from February 
2009 to July 2016 to calculate the annual number of Black and Hispanic test 
takers and their annual California bar passage rates to determine law schools’ 
chances of meeting a specific ABA bar passage standard). 
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TABLE 10200 
 
Tables 9 and 10 illustrate several critically important 
findings. According to Law School Transparency’s table discussing 
the 60% bar passage criteria, it is clear that, under California’s 
high 144 MBE cut score, many Black and Hispanic first-time and 
repeater rates will pose serious problems for the six historically 
low performing California law schools.201 The data demonstrates 
that the mean first-time bar passage rate for Black students in 
California from 2009–2016 was only 52% and the Black repeat test 
taker mean was only 27%.202 In addition, the mean first-time 
Hispanic bar passage rate for the same range was only 62%, and 
the Hispanic repeat mean rate was only 33%.203 These bar passage 
                                                                                                     
 200. See id. (combining the California State Bar individual repeat 
examination results from February 2009 to July 2016 to calculate the annual 
number of Black and Hispanic test takers and their annual California bar passage 
rates to determine law schools’ chances of meeting a specific ABA bar passage 
standard).  
 201. Id. 
 202. Id. 
 203. Id. 
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rates were the California statewide ABA mean percentages, which 
include schools such as UCLA, Berkeley, Stanford, USC, and 
UCI.204 Although California does not publish the minority bar 
passage rates for each California ABA law school, I think that it is 
likely that many minority/ethnic students in schools at the bottom 
quarter of the state’s bar passage rate score substantially lower 
than the statewide mean based on their lower LSAT/GPA 
credentials. Consequently, these minority students would almost 
certainly fail to meet the ABA Council’s rejected 75% in two-year 
standard. 
The trend in Hispanic and Black first-time and repeat 
California bar passage scores from 2013 to 2016 has steadily 
decreased.205 The Hispanic first-time test taker in 2013 had a 
passage rate of 68%, which fell to 50% in 2016. Over that same 
period, the Hispanic first-time rate fell for that same period from 
55% to 41%.206 From 2013 to 2016, the Hispanic repeat test taker 
rate fell from 40% to 32% and the Black repeater rate fell from 32% 
to 21%.207 Under the Law School Transparency bar passage model, 
it is clear that the Hispanic and Black bar passage rates will not 
come close to reaching the 75% passage within 2 years required 
under the Council’s rejected bar examination proposal.208 It would 
be shocking if aforementioned six California ABA law schools in 
the bottom quarter of bar passage results did not consider the 
effects of admitting Hispanic and Black law students based on 
their probability of meeting more rigorous ABA bar passage 
standards.209 
                                                                                                     
 204. Id. 
 205. Id. 
 206. See id. (showing the Hispanic first-time bar passage rate dropped). 
 207. Id. 
 208. See generally Letter to Kyle McEntee, supra note 95. 
 209. See supra note 170 and accompanying text (computing information for 
the first-time July bar passage mean [2007–2015] for these schools: Golden Gate 
(60.55%), Southwestern (62.8%), Thomas Jefferson (51.5%), and Whittier 
(58.2%)). 
A BLUEPRINT FOR A FAIRER ABA STANDARD 57 
VII. A Blueprint For Future Research On Bar Examination 
Student Competence Outcome Measures 
Currently, the attorney licensing system in the United States 
is dysfunctional for a number of reasons. First, there is currently 
no requirement or mechanism for the ABA, state bar associations, 
the NCBE and law schools to share data about bar examination 
statistics. The ABA does not require law schools to report certain 
critically important data like a law school’s students’ mean MBE 
scores because law schools do not control the data supplied to them 
by State Bar Associations.210 I believe that the State Bar 
Associations often do not on their own collect and/or do not seek 
data from the NCBE, and even if they collect bar examination data 
they often do not publish that information to my knowledge. 
Further, the NCBE, a private non-profit corporation,211 has often 
refused to supply this researcher with bar examination data that 
the NCBE maintains is proprietary and legally protected.212 In 
order to intelligently investigate and draft better and fairer 
national law school accreditation standards, this lack of 
information vortex must end. 
This Article proposes a 3-step process for creating a bar 
examination information sharing ethos: 
First, the ABA, the Conference of Chief Justices, the National 
Center for State Courts, the NCBE and the ABA Council of Legal 
Education and Admission to the Bar need to cohost a conference 
on bar examinations and law student data sharing. The conference 
should invite a wide range of decision makers, academics, 
researchers, and psychometricians to participate on panels related 
to the issues and possible solutions to the bar examination data 
gap dilemma. The bar licensing system will only improve if all 
                                                                                                     
 210. See generally Managing Director’s Guidance Memo Standard 509, ABA 
SEC. LEGAL EDUC. & ADMISSIONS TO B. (rev. July 2016) (articulating Standard 509 
and the required disclosure from law schools). 
 211. See Our Mission, Nat. Conf. B. Examiners, http://www.ncbex.org/about/ 
(last visited Dec. 4, 2017) (“The National Conference of Bar Examiners is a not-
for-profit corporation founded in 1931.”) (on file with Washington & Lee Journal 
of Civil Rights & Social Justice). 
 212. See E-mail from Kellie Early, NCBE Publ’ns & Research, to Professor 
William Patton (May 24, 2016) (stating the only information available is the 
public information on the website) (on file with Washington & Lee Journal of Civil 
Rights & Social Justice). 
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stakeholders can come to consensus on the importance of and 
procedures to share data. 
Second, researchers and other interested persons should 
exhaust state remedies to seek available bar examination data 
that has not been published by state bar associations. “All 50 states 
also have public records laws which allow members of the public 
(including non-residents) to obtain documents and other public 
records from state and local government bodies.”213 Although some 
state public records acts limit the types of data and the 
governmental agencies covered by disclosure statutes, some 
statutes specifically include state bar associations. For instance, 
the “[e]ffective January 1, 2016, the State Bar of California is 
subject to the California Records Act (CPRA) (Gov. Code sections 
6250, et. seq.).”214 In fact, the data used in Part II, supra, regarding 
California ABA law schools’ mean MBE scores was only attainable 
from the California State Bar Association by filing a California 
Public Records Request.215  
Third, significant reform in the National Conference of Bar 
Examiners’ monopoly over law license testing in the United States 
and access to NCBE’s test data is required in order to intelligently 
assess and reform state and ABA bar examination standards. 
Except for states like Wisconsin who use a diploma privilege for 
licensing rather than a bar exam for certain students, and 
Louisiana that does not use portions of the NCBE bar testing 
machinery, every other law student in the country must take some 
form of licensing test written by, administered by and graded by 
the NCBE. Historically, until the middle of the 1970’s the NCBE 
had little involvement in the bar licensing process. For example, 
California did not adopt the MBE until 1972 and until 1980, before 
adopting the MPRE, California wrote, administered, and graded 
its own professional responsibility examination.216 According to 
                                                                                                     
 213. See State Records Laws, FOIADVOCATES, http://www. 
foiadvocates.com/records.html (last visited Dec. 4, 2017) (listing all fifty state 
public records statutes) (on file with the Washington & Lee Journal of Civil Rights 
& Social Justice).  
 214. E-mail from State Bar of Cal. to Professor William Patton (Dec. 23, 2015) 
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the California State Bar Association and the NCBE, California no 
longer has any involvement in the writing, administering or 
grading of the MBE and MPRE.217 
Because the NCBE now has the largest data base on bar 
examination statistics in the United States, researchers and public 
policy makers have no access to that data that would earlier have 
been in the possession of individual state bar associations and 
subject to discovery under a state public records request. Although 
the NCBE publishes some of its bar examination statistics, it does 
not provide the public or researchers access to their non-published 
data. When the NCBE was contacted for non-published MPRE 
data for another article, the NCBE responded with the following 
response: “The information on our web site is the only data 
available to the public. I am sorry we cannot be of further 
assistance.”218 The lack of access to the NCBE data base is not only 
problematic for independent researchers, it also infects the 
credibility of NCBE’s many statistical reports and analyses. 
Without access to the raw data there is no way for independent 
researchers to validate the NCBE reports, and the lack of outside 
peer review of article published in the NCBE’s journal, the Bar 
Examiner, raises questions regarding the neutrality and accuracy 
of NCBE analyses.219 
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There is a potential remedy in some states to make up for the 
lack of access to NCBE non-published bar examination data. Some 
states prohibit governmental organizations from entering into 
contracts or delegating governmental work to organizations that 
refuse to provide public access to information otherwise 
discoverable if that data were to be maintained by the 
governmental agency.220 For instance, in California a “[s]tate or 
local agency may not allow another party to control the disclosure 
that is otherwise subject to disclosure pursuant to this chapter 
[California Public Records Act].”221 In California, the State Bar Act 
provides that the Committee of Bar Examiners is vested with 
authority over three state attorney licensing functions: (1) “to 
administer the requirements for admission to practice law”; (2) “to 
examine all applicants for admission”; and, (3) “to certify to the 
Supreme Court for admission those applicants who fulfill the 
requirements.”222 The California Committee of Bar Examiners 
delegated to the NCBE its duty to “examine all applicants for 
admission,” even though it originally exercised the function of 
writing, administering, and grading the California General Bar 
Exam.223 As it is the Committee’s duty to examine what 
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Conference of Bar Examiners (NCBE).”) (on file with the Washington & Lee 
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information has been transferred to the NCBE, and because the 
NCBE is a private corporation that is not directly covered by the 
California Public Records Act, the State Bar violated California 
Government Code § 6253.3.224 To cure this violation of the 
California Public Records Act, the public and researchers have 
access to several procedural remedies. First, they could attempt to 
negotiate with the State Bar to obtain information maintained and 
privately held by the NCBE that would otherwise be discoverable 
under the public records act. This option provides the State Bar 
with an incentive to work with the data requester in order to avoid 
litigation that could result in a court prohibiting the State Bar 
Association from delegating bar testing to the NCBE. If the 
negotiation fails, then a data requester could sue in superior court 
for a writ of mandate and/or prohibition to either obtain the data 
or cease the relationship between the State Bar Association and 
the NCBE. For instance, in Community Youth Athletic Center v. 
City of National City225 the court found that defendant illegally 
retained a “private consultant” and relied on the consultant’s data 
to decide the City’s eminent domain redevelopment power. The 
trial court held that the City violated California Government Code 
§ 6253.3 because it failed to keep control of data otherwise 
discoverable by petitioners under the CPRA.226  The Court of 
Appeals stated that no “bad faith finding” is required under the 
CPRA, and that the “City is not justified in arguing that it did 
everything it could or should have to do, or that all the fault lay 
with its contractor RSG.”227 The Court of Appeals upheld the trial 
court’s declaratory relief and mandated that the City “make 
reasonable efforts to facilitate the location and release of the 
information.”228 In Sander v. State Bar of California229 the 
California Supreme Court held that the public has a legitimate 
interest in the state bar licensing process and that it has a right to 
non-confidential information regarding the reliability, fairness, 
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and the bar examination’s possible disparate impact based upon 
race, ethnicity, and gender.230 Obviously, if law suits were lodged 
in several states, the NCBE might be sufficiently incentivized to 
agree to abide by state public records acts except for disclosure of 
student identifying data and NCBE’s proprietary test data. 
VIII. Conclusion 
An ABA Standard based solely on law school bar percentage 
passage rates results in inequitable application in states that have 
promulgated much higher than national mean MBE cut scores. 
This bar passage percentage standard creates an incentive for 
schools in high MBE cut score states not to admit students with 
slightly lower LSAT/GPA credentials, including minority/ethnic 
applicants, to maintain ABA accreditation. The best way to 
balance fairness to minorities in different states, to maintain 
and/or increase diversity in the bar, and to assure consumer 
protection is to adopt an aba standard of being within “X” standard 
deviation of the national MBE mean. It is time for the ABA and 
the NCBE to combine their resources and share all existing MBE 
data, to determine the appropriate “X” standard deviation from the 
national mean MBE score, and to use a new element of Standard 
316 to judge the quality of student competence on the bar 
examination. 
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